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LIMITS OF THE JURISDICTION OF THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE 


OBSERVATIONS BY MR. KELLOGG, JUDGE, ON THE ORDER OF THE COURT 
(DECEMBER 6, 1930) IN THE CASE OF THE FREE ZONES OF 
UPPER SAVOY AND THE DISTRICT OF GEX ! 


While I agree with the action taken by the Court and consider that, in 
view of the unsatisfactory and contradictory provisions of the special agree- 
ment by which the parties have submitted this case to the Court, it is per- 
haps the only course by which the Court could, under its Statute, aid the 
parties in arriving at a wholly satisfactory solution of their dispute, neverthe- 
less, in view of certain language used in the order, which might be the source 
of doubt as to the limits of the jurisdiction of this Court and might serve as 
a basis of argument that it is within the competence of this Court, with the 
consent of the parties, to take jurisdiction of and decide purely political 
questions upon considerations of expediency without regard to the legal 
rights of the parties, I feel it incumbent upon me to make the following 
observations: 

In my opinion the question of the competence of this Court which has been 
raised by the present case and a direct decision of which the Court has 
avoided, for the moment at least, by the making of the present order, is, 
from the point of view of the future of this Court and the development of the 
judicial settlement of international disputes, by far the most important 
question which has ever been brought before the Permanent Court of Inter- 
national Justice. I feel, therefore, that I would be derelict in my duty if I 
allowed the question to be passed over in silence or left any doubt as to my 
opinion in regard thereto. 

Aside from the question of the meaning and legal effect of paragraph 2 of 
Article 435 of the Treaty of Versailles upon the legal rights and obligations 
of the parties under the treaties of 1815 and 1816, which question was de- 
cided by the Court’s order of August 19, 1929 (which the Court has reaf- 
firmed in its present order), the principal point of divergence between the 
positions maintained by the two parties in the present phase of the case 
was as to the interpretation which should be given to the first paragraph of 
Article 2 of their special agreement, and, in particular, in regard to the rela- 
tion to, and the effect upon the present proceedings, of the finding of the 

1 For a summary of the previous proceedings in this case and of the orders of the court, 
see article by Manley O. Hudson in the last number of this JourNat, January, 1931 (Vol. 25, 


pp. 8-12). Text of Mr. Kellogg’s observations reproduced from Publications of the Per- 
manent Court of International Justice, Series A—No. 24, pp. 29-43. 
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Court in regard to the legal rights of the parties as expressed in its order 
which followed the first phase of the proceedings. 

Briefly stated, the position taken by the French Government on this 
point is that, as the Parties in their negotiations for the settlement of the 
questions involved in the execution of paragraph 2 of Article 435—in other 
words in establishing the régime of the territories in question—were en- 
tirely free to enter into whatever stipulations they might agree upon, re- 
gardless of the former legal rights and obligations of the parties, the Court 
now has an equal freedom in establishing the new régime of the territories, 
regardless of what it may find the legal rights and obligations of the parties 
to be. Stated even more briefly, the French Government’s position would 
seem to be that, as, in agreeing upon the future régime of the zones, Switzer- 
land might have given up any or all of her legal rights to the maintenance 
of the zones, the Court may, in virtue of the second clause of the sentence 
forming the first paragraph of Article 2 of the special agreement, disregard 
the legal rights of Switzerland, if in its opinion such is necessary in order 
to bring the régime of the zones into line with present conditions. 

The position taken by the Swiss Government is, on the other hand, 
briefly as follows: 

The Court having indicated by its order of August 19, 1929, that in its 
opinion paragraph 2 of Article 435, together with its annexes, of the Treaty 
of Versailles had not abrogated and did not have as its object necessarily to 
cause the abrogation of the provisions of the treaties of 1815 and 1816, these 
provisions, therefore, remain in full force and effect as between France and 
Switzerland and the future régime of the territories must be established by 
the Court in strict respect for the legal rights of Switzerland to the main- 
tenance of the free zones. The Swiss Government admits, however, that 
certain changes in the modalities of the exchange of goods between Switzer- 
land and the free zones may be necessary in order to bring the régime set up 
in 1815 into conformity with existing circumstances, and it is obvious from 
an examination of the proposal for judgment submitted by the Swiss Gov- 
ernment that, even though the Court adopted the view that it was bound to 
respect the legal rights of Switzerland to the maintenance of the zones, it 
would nevertheless be called upon to lay down extensive customs and other 
regulations governing the exchange of goods and commodities between 
Switzerland and the territories in question. 

But little could be usefully added to the language used in the order of the 
Court upon this point. Although it cannot, perhaps, be stated that, upon 
its face, the meaning of the language used in the first paragraph of Article 2 
of the special agreement is clear beyond dispute, it cannot in my opinion 
be seriously contended that a proper interpretation of this language would 
require the Court, in one and the same judgment, to determine the legal 
rights of the parties and then establish a new customs and economic régime 
for the territories in question in disregard of such legal rights. 
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If the Court had found that the effect of Article 435 was to abrogate the 
treaties of 1815 and 1816, and the parties had been unable to agree on the 
arrangement it should have been necessary to make to replace the régime 
created by these treaties, the sphere of the Court’s action in settling all the 
questions involved in the execution of paragraph 2 of Article 435 of the 
Treaty of Versailles would have been greatly extended. However, the 
Court has not found such to be the effect of Article 435 of the Treaty of 
Versailles, and the holding of the Court as to the effect of the first clause of 
the sentence forming the first paragraph of this article inevitably restricts 
and limits the mission of the Court under the second clause of the sentence 
composing the first paragraph of Article 2 of the special agreement. There- 
fore, if Article 1 and the first paragraph of Article 2 of the special agreement 
be construed together with the second paragraph of Article 435 of the Treaty 
of Versailles and in the light of the holding of the Court upon the legal 
effect of this paragraph, it is clear in my opinion that the Court would 
settle all the questions involved in the execution of the second paragraph of 
Article 435, if it determined and gave effect to the legal rights and obliga- 
tions of the parties under this paragraph. 

However, neither of the parties has taken this position, and if the Court 
were to adopt either the French or the Swiss contention, as to the proper 
construction of the first paragraph of Article 2 of the special agreement, it is 
obvious that the Court would, under this paragraph, be required to pass 
upon questions essentially economic and political in their nature, the deci- 
sion of which is not to be found in an interpretation and application of trea- 
ties between the two countries nor in the application of rules and principles 
of law. The effect of paragraph 2 of Article 2 is to cause the Court’s deci- 
sion of these questions to be dependent upon the will of the parties, and the 
Court has deemed the rendering of judgment under such conditions incom- 
patible with the dignity of this Court. 

It is primarily to avoid the necessity of asking the parties whether or not 
they would accept the judgment rendered by it that the Court has made its 
present order, providing, in substance, that the parties shall be allowed a 
period of some eight months, expiring July 31, 1931, in which to reach an 
agreement upon the questions referred to in paragraph 2 of Article 2 of the 
special agreement and any other points concerning the régime of the terri- 
tories contemplated by Article 435, paragraph 2, of the Treaty of Versailles 
with which they may see fit to deal. 

I am of the opinion, however, that even had there been no such limitation 
upon the power of the Court as that contained in paragraph 2 of Article 2 
of the special agreement, the Court would not, under its Statute, which 
forms the fundamental law governing its jurisdiction, be competent to 
decide such questions as those presented by the task of setting up a special 
and complicated customs régime between two sovereign states; and, as indi- 
cated above, it is my desire that there should be no misunderstanding as 
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to my opinion upon this most important question of the competence of the 
Court that has led me to make these observations. 

The French Government cited the Hague Tribunal, the Behring Sea 
Arbitration and the North [Atlantic] Coast Fisheries Arbitration as authori- 
ties for the proposition that it is within the competence of the Court to 
frame an entirely new régime. As to the authority of these precedents, it 
is sufficient to say that they were arbitrations pure and simple, and that the 
competence of an arbitral tribunal specially set up to settle a specific differ- 
ence or series of differences between two or more states has as the sole 
limit of its jurisdiction and competence the provisions of the arbitration 
agreement to which it owes its existence. This Court—a permanent court 
of international justice—has, in its Statute, a fundamental law defining the 
limits of the jurisdiction it may exercise. As aptly remarked, in the argu- 
ment, by the Agent of the French Government (in connection with another 
point, it is true), there are certain articles of the Court’s Statute against 
which the provisions of the special agreement of the parties cannot avail. 
Every special agreement submitting a case to this Court must be consid- 
ered to have, as tacitly appended clauses thereto, all the pertinent articles of 
the Court’s Statute and must, in case of doubt as to its meaning, be inter- 
preted in the light of such provisions of the Statute of the Court. The 
Agent of the French Government also cited the case of the Serbian Loans 
(Judgment No. 14) where the special agreement provided that, after the 
decision of the Court upon the legal question as to the manner in which the 
bonds should be repaid, negotiations were to follow to determine whether 
or not considerations of equity did not require that certain concessions be 
made by the party in whose favor the Court gave its decision on the legal 
questions; and in the event of failure of the negotiations, this question was 
to be decided, not by the Court, but by a special arbitral tribunal set up by 
the parties. 

It is evident from a consideration of the circumstances which called for 
the creation of this Court and the history of its organization, as well as 
from a careful examination of the Court’s Statute, framed by a special 
committee of jurists appointed by the Council of the League of Nations, 
that this tribunal is a court of justice as that term is known and understood 
in the jurisprudence of civilized nations. The judges should be learned in 
the law, should be selected without regard to their nationality and should, 
in their administration of justice, be governed solely by the special or general 
rules or principles of law applicable to the case in hand. At the time this 
Court was created, it was felt that the setting up of a special arbitral tribu- 
nal for the solution of disputes of a juridical nature was an unnecessarily 
cumbersome and on the whole unsatisfactory manner of deciding such 
questions; and it was desired that there should be an international court 
whose jurisdiction or competence should correspond to the common under- 
standing of a court of justice. It was desired that this court should be 
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permanent, and ready, at any moment, to hear and decide the legal differ- 
ences of the nations. In view of the need this court was created to fulfill, 
and of the circumstances surrounding its organization, it is scarcely possible 
that it was intended that, even with the consent of the parties, the Court 
should take jurisdiction of political questions, should exercise the function 
of drafting treaties between nations or decide questions upon grounds of 
political and economic expediency. 

At the time the Committee of Jurists met at The Hague for the purpose 
of drawing up a draft of the Court’s Statute pursuant to instructions from 
the Council of the League, and to aid this body in the execution of Article 14 
of the League Covenant, the idea of a court of international justice, as op- 
posed to a court of arbitration, was by no means a novel conception. The 
jurists had before them schemes for such a court drawn up by various con- 
ventions and conferences, by representatives of various nations and bodies 
for the study and advancement of legal science, as well as the writings of 
numerous jurists and publicists, which schemes and writings made a clear 
distinction between a court of arbitration and a court of justice. 

As stated by Mr. James Brown Scott, Director of the Division of Inter- 
national Law of the Carnegie Endowment and legal assistant to Mr. Root 
during the work of the Jurists Committee at The Hague in 1920, in his 
book entitled The Status of the International Court of Justice, published by 
this Endowment in 1916 (p. 24): ‘“‘The object of international arbitration 
is declared to be ‘the settlement of differences between States by judges of 
their own choice, and on the basis of respect for law.’ The object of judicial 
decision, on the contrary, is the decision of differences by judges, not neces- 
sarily chosen by the parties in controversy, by an application of principles 
of law, not on the basis of respect for law.’”’ Again (pp. 25-26) the same 
author stated: “It is very difficult for one man to have two functions, and to 
draw a clean-cut line of distinction between their exercise. The executive, 
the legislative and the judicial powers are separated in constitutional coun- 
tries, and it is believed that the experience of nations should not be lost upon 
arbitrators. It should be clearly known that they act either as diplomats 
and reach a compromise, as is proper in the case of diplomatic adjustment, 
or that they are judges and reach a judicial decision, as becomes judges. 
Until this is done, uncertainty exists; and uncertainty, it is submitted, either 
will or should prevent a resort to that form of procedure from which it is 
not excluded.”’ As stated by the same authority in an address delivered 
August 1, 1907 (Actes et Documents de la Deuxiéme Conférence Internationale 
de la Paix, Vol. II, pp. 313-321): ‘“‘To decide as a judge, and according to 
law, it is evident that a court should be constituted, and it is also evident 
that the court should sit as a judicial, not as a diplomatic or political, tribu- 
nal. . . . The court is not a branch of the Foreign Office, nor is it a chan- 
cellery. Questions of a political nature should . . . be excluded, for a court 
is neither a deliberative nor alegislativeassembly. It neither makes laws nor 
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determines a policy. Its supreme function is to interpret and apply the law 
to a concrete case.”’ 

Chief among the previous schemes for the establishment of an international 
court of justice, which the Jurists Committee had before it and upon which 
it relied for inspiration, was that elaborated by the Hague Conference of 
1907, which failed in the establishment of such a court only because of its 
inability to reach an agreement as to the method of election of judges. Mr. 
Elihu Root, who was one of the leading spirits in the work of the Jurists 
Committee, was at that time Secretary of State of the United States of 
America, and his instructions to the American delegates to the Hague Con- 
ference are of the greatest importance as throwing light upon the question 
of what was expected to be the nature of the court which it was hoped this 
conference would establish. The material part of these instructions reads 
as follows: 


The method in which arbitration can be made more effective, so that 
nations may be more ready to have recourse to it voluntarily and to 
enter into treaties by which they bind themselves to submit to it, is 
indicated by observation of the weakness of the system now apparent. 
There can be no doubt that the principal objection to arbitration rests 
not upon the unwillingness of nations to submit their controversies to 
impartial arbitration, but upon an apprehension that the arbitrations 
to which they submit may not be impartial; it has been a very general 
practice for arbitrators to act, not as judges deciding questions of fact 
and law upon the record before them under a sense of judicial respon- 
sibility, but as negotiators effecting settlements of the questions brought 
before them in accordance with the traditions and usages and subject 
to all the considerations and influences which affect diplomatic agents. 
The two methods are radically different, proceed upon different stand- 
ards of honorable obligation, and frequently lead to widely differing 
results. It very frequently happens that a nation which would be very 
willing to submit its differences to an impartial judicial determination 
is unwilling to subject them to this kind of diplomatic process. If 
there could be a tribunal which would pass upon questions between 
nations with the same impartial and impersonal judgment that the 
Supreme Court of the United States gives to questions arising between 
citizens of the different States, or between foreign citizens and the 
citizens of the United States, there can be no doubt that nations 
would be much more ready to submit their controversies to its decision 
than they are now to take the chances of arbitration. It should be 
your effort to bring about in the Second Conference a development of 
the Hague tribunal into a permanent tribunal composed of judges 
who are judicial officers and nothing else, who are paid adequate sala- 
ries, who have no other occupation, and who will devote their entire 
time to the trial and decision of international causes by judicial methods 
and under a sense of judicial responsibility. These judges should be so 
selected from the different countries that the different systems of law 
and procedure and the principal languages shall be fairly represented. 
The court should be made of such dignity, consideration and rank that 
the best and ablest jurists will accept appointment to it, and that the 
whole world will have absolute confidence in its judgments. 
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The distinction between the function and object of a court of justice and 
a court of arbitration, as understood by the American delegates to the 
Hague Conference, is clearly put in the report made by the American dele- 
gation to the Secretary of State in connection with the Hague Conference 
of 1907 in the following language: 

It is obvious that such a court, acting under a sense of judicial re- 
sponsibility, would decide, as a court, according to international law 
and equity, a question submitted to it, and that the idea of compromise 
hitherto so inseparable from arbitration should be a stranger to this 
institution. 


It was most certainly a court of this nature, and not a branch of a foreign 
office nor a chancellery, of which the Jurists Committee drafted the Statute 
when they met at The Hague. 

At the time of the framing of the Statute of the Court there already 
existed special arbitral tribunals, as well as a general Court of Arbitration, 
organized by the Conventions of the Hague of 1899 and 1907, to which the 
nations were always at liberty to submit their political disputes for settle- 
ment. It was provided, in the first article of its Statute, that this Court 
was to be in addition to these courts of arbitration. 

It may be contended that the language used in Article 36 of the Court’s 
Statute opens the Court to any and all disputes voluntarily submitted to it 
by the parties, regardless of the nature of the questions involved. Read 
alone, the provisions of this article might be deemed sufficiently broad to 


extend the jurisdiction of the Court to political as well as legal questions; 
but when these provisions are viewed in the proper perspective of the frame 
of the Court’s Statute and are construed in conjunction with the provisions 
of Article 38, it is deemed impossible to avoid the conclusion that this 
Court is competent to decide only such questions as are susceptible of 
solution by the application of rules and principles of law. 

Article 38 of the Court’s Statutes provides that, in the decision of disputes: 


The Court shall apply: 

1. International conventions, whether general or particular, estab- 
lishing rules expressly recognized by the contesting states; 

: International custom, as evidence of a general practice accepted 
as law; 

3. The general principles of law recognized by civilized nations; 

4. Subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law. 

This provision shall not prejudice the power of the Court to decide 
a case ex xquo et bono, if the parties agree thereto. 


In other words, the Court is competent to construe and apply treaties 
between the nations and decide questions susceptible of solution by the 
application of well recognized rules and principles of international law or 
domestic law where such law is applicable to the question in hand. These 
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are the same principles as those which, within the domain of domestic 
law, form the basis of the jurisdiction of courts generally throughout the 
civilized world and are recognized by the jurisprudence of all civilized 
countries. A suit based upon a contract or upon a right recognized by the 
general principles of the law of a country may be brought in a domestic 
court, but it is not the function of courts to create contract rights between 
the parties, except in so far as the rendering of a judgment may transform 
an unliquidated claim into a judicial contract. While courts may well be 
called upon at times to lay down rules and regulations in accordance with 
which the legal rights of the parties are to be enforced and enjoyed, their 
exercise of this function is based upon the existence of rights recognized 
by the law and determined by the court; and such regulations as the court 
may make are merely for the enforcement and enjoyment of the existing 
legal rights and obligations of the parties. The mission which the French 
Government’s thesis, as to the interpretation of the special agreement, 
would have the Court fulfil is not that of laying down regulations for the 
enforcement of legal rights; for France has no such right to the creation of 
a new régime, if the provisions of the treaties of 1815 and 1816 continue to 
remain in force. The Court is, rather, called upon to create new rights 
and obligations for the parties, and not to draw up regulations for the 
enforcement and enjoyment of their existing legal rights and obligations. 

It is scarcely possible that the rules found in Article 38 of the Statute would 
have been laid down, had it been understood that this Court would be at 
liberty, not only to disregard the legal rights and obligations of the parties, 
but to engage in exercising a power which is exclusively within the compe- 
tence of the treaty-making authority of a sovereign state, the exercise of 
which must result in an alteration of the legal rights and obligations of the 
parties. 

The Agent of the French Government points to the second paragraph of 
Article 38 of the Court’s Statute as empowering the Court to substitute 
itself for the parties and, in effect, draw up a new agreement between them, 
if the French interpretation of the special agreement is adopted. This 
paragraph provides that the foregoing “provision shall not prejudice the 
power of the Court to decide a case ex wquo et bono, if the parties agree 
thereto.””’ While this Court has never expressly passed upon the meaning 
of this provision, it is significant that, in all the cases decided by it, the 
Court has never attempted to exercise a jurisdiction extending beyond that 
of deciding legal questions between nations, or the giving of advisory 
opinions on such questions to the Council of the League. 

The authority given to the Court to decide a case ex wquo et bono merely 
empowers it to apply the principles of equity and justice in the broader 
signification of this latter word. In drafting Article 38 the framers of the 
Court’s Statute were laying down rules for the decision of questions coming 
before the Court. International conventions must, of course, be construed; 


JURISDICTION OF PERMANENT COURT OF INTERNATIONAL JUSTICE 211 


international customs taken as evidence of general practice accepted as 
law form another means of determining what constitutes international law; 
general principles of law recognized by civilized nations might include, not 
only international law, but such rules of domestic law as would be applicable 
to the decision of the case in hand. The article further provides that, in 
the determination of the rules of law, the Court may consider “judicial 
decisions and the teachings of the most highly qualified publicists of the 
various nations.’’ It is then provided that the Court may apply, in the 
decision of a case, the principles of equity and justice. For the purpose of 
the present case, it might be sufficient to point out that the parties have not 
agreed that the Court should decide the questions involved ex aquo et bono. 
But had the Assembly of the League, which added, practically without dis- 
cussion, this provision to the draft of the Statute, which had been prepared 
and debated at length by the Committee of Jurists, intended that this 
addition to the Statute should throw open the doors of the Court to questions 
involving the making of agreements between nations and the decision of 
disputes of a purely political nature, in accordance with considerations of 
political and economic expediency, it is most improbable that this language 
would have been deemed sufficient or have been used. This provision was 
not in the Statute of the World Court submitted by the Committee of 
Jurists appointed by the League of Nations. It was added by a committee 
of the Assembly and finally adopted by the League and submitted to the 
various governments. Neither in the records of the proceedings of this 
committee nor in its report to the League, is there a suggestion that this 
provision of the Statute was intended to give the Court jurisdiction of politi- 
cal and economic questions which the Court might settle without regard to 
treaty rights or principles of law and equity. In fact, quite the contrary. 
The provision was suggested by M. Fromageot of France, who simply de- 
sired to add to Article 38 (Article 35 of the Jurists’ Draft) that the Court 
might decide on principles of “law and justice,’ which would have resulted 
in simply adding the word ‘‘justice”’ to subdivision 3. To express this view 
the clause was adopted authorizing the Court to decide matters ex wquo et 
bono. But M. Fromageot stated that this ‘‘clause” did not imply that the 
Court might disregard existing rules, and the existing rules were those laid 
down in Article 38, whereby the Court was to base its decision of questions 
upon treaties and conventions between nations and upon principles of law. 

What is a political question? It is a question which is exclusively within 
the competence of a sovereign state. The making of tariff regulations, the 
regulation of immigration, the imposition of taxes and, in short, the exer- 
cise of all governmental power necessarily inherent in a sovereign state, 
involve questions of this nature. In passing upon a political question 
there is no rule or principle of law, no norm of equity, justice nor even good 
conscience, which the Court can apply; for, unless limited by treaties, the 
power of a state in this domain is unlimited. 
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In view of these considerations, it is not, in my opinion, possible to hold 
that the provision contained in Article 36 of the Statute of the Court to the 
effect that the Court’s jurisdiction ‘‘comprises all cases which the parties 
refer to it,’ authorizes this Court to take jurisdiction of purely political 
questions and decide them upon considerations of political and economic 
expediency as an amiable compositeur or conciliator. 

It must, therefore, be taken that the words “all cases” and “all matters” 
used in Article 36 mean all cases and all matters susceptible of solution by the 
application of the rules and principles set forth in Article 38. This might, 
in a given case, include questions which, in the absence of treaty provisions 
forming conventional law between the parties, would otherwise be “‘ political 
questions” or questions exclusively within the competence of the states 
themselves. It certainly does not, however, include cases for the solution 
of which there exist absolutely no rules or principles of law, and which the 
Court must decide solely upon the basis of its conception of political or 
economic expediency. 

While the importance of the settlement, by pacific means, of all disputes 
between nations should in no way be minimized, it is of the greatest im- 
portance that the prestige and influence of this tribunal and the confidence 
which it should inspire among the nations as an impartial judicial body, 
wholly detached from political influence, should not be decreased or jeopard- 
ized, as would be the inevitable result of its assumption of jurisdiction over 
matters exclusively within the domain of the political power of a state. It 
seems to me incontestable that nothing could be more fatal to the prestige 
and high character of a great international court of justice than for it to 
become involved in the political disputes pending between nations, questions 
which may arise because of economic rivalry or racial, social or religious 
prejudices. No principle of law can be invoked for the settlement of such 
questions. That these political questions often lead to conflict and that the 
nations are pledged by the Pact of Paris to settle all differences by pacific 
means is undoubtedly true; but there is ample machinery for the adjustment 
of these questions; diplomacy, conciliation commissions and general ar- 
bitration are available for this purpose, whenever nations are willing to 
submit their sovereign rights to arbitration. But these questions of political 
or economic policy are within the sovereign jurisdiction of every independent 
state and should not and cannot be submitted to the International Court of 
Justice. There is also the League of Nations, which is a political concilia- 
tion body to which all the members may appeal. There is no need to im- 
pose upon the Court any such political questions destructive of its influence 
as a court of justice. The parties to this case are at liberty to submit the 
political questions involved therein to arbitration before arbitrators specifi- 
cally chosen for the purpose, if other means of settlement fail. 

The question of jurisdiction can always be raised at any stage of the pro- 
ceeding. It is not even necessary that it be raised by one of the litigant 
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parties. It may and should be raised by the Court on its own initiative, as 
was done in the Eastern Carelia Case. 

It is my opinion, therefore, that the competence of the Court in this 
case extends only to the determination of the legal rights of the parties, and 
that it could not, even with their consent and at their request, settle such 
political questions as may be involved in the execution of paragraph 2 of 
Article 435 of the Treaty of Versailles. 


(Signed) Frank B. KELLOGG 


RECOGNITION CASES 1925-1930 


By Epwin D. Dickinson 
Professor of Law, University of Michigan Law School 


I 


Six years ago, under the title ‘‘Recent Recognition Cases,’ ! the present 
writer reviewed a group of British and United States court decisions dealing 
chiefly with questions arising out of the withholding of political recognition 
from de facto foreign governments. Most of the decisions reviewed con- 
cerned the unrecognized governments of Mexico and of Russia. At the time 
of writing, the United States had recognized the Government of Mexico and 
Great Britain had recognized both the Government of Mexico and the Gov- 
ernment of Russia, with the result that most of the problems presented in the 
so-called ‘‘recognition cases’’ * continued acute only in the United States and 
only with respect to Russia. Problems presented by the withholding of 
recognition from the Government of Russia are still acute in the United 
States in 1931,° novel and interesting cases have been before the courts in the 
intervening years, and the end is not yet in sight. In the present paper it 
is proposed to bring the earlier review of this group of decisions up to date.‘ 


1 This JouRNAL, Vol. 19 (1925), p. 263. 

2 The term “recognition cases’’ is inexact and unsatisfactory. It has been used, for want 
of a better term, to describe a group of cases in which the granting or withholding of political 
recognition may be regarded conceivably as a fact to be considered by the court in making 
its decision. 

3 See ‘‘The United States and Russia,” Foreign Policy Association Information Service, 
IV, 477 (Feb. 20, 1929), and IV, 493 (March 6, 1929). 

‘It will not be possible to review the literature. The following list, though incomplete, 
will indicate sufficiently the nature and scope of recent contributions: André-Prudhomme, 
Grouber, Tager, Idelson, and Freund, “‘La Révolution bolchevique et le statut juridique des 
Russes,”’ 51 Jour. du Droit Int. 5, 8, 28, 51 (1924); Cole, Recognition Policy of the United 
States Since 1901 (1928) ; Connick, ‘‘ Effects of Soviet Decrees in American Courts,” 34 Yale 
L. Jour. 499 (1925); Delehelle, La situation juridique des Russes en France (1926); Erich, “La 
naissance et la reconnaissance des états,’”’ Académie de Droit International, Recueil des Cours 
(1926), III, 431; Fraenkel, Digest of Cases on International Law Relating to Recognition of 
Governments (1925); Fraenkel, ‘The Juristic Status of Foreign States, Their Property and 
Their Acts,’’ 25 Columbia L. Rev. 544 (1925); Gemma, “Les gouvernements de fait,”” Acad- 
émie de Droit International, Recueil des Cours (1924), III, 297; Grouber, Tager, André-Prud- 
homme, Freund, and Crane, “La reconnaissance du Gouvernement Soviétique russe et le drott 
international,” 52 Jour. du Droit Int. 305, 307, 318, 331, 344 (1925); Habicht, “‘The Applica- 
tion of Soviet Laws and the Exception of Public Order,’’ this JouRNAL, Vol. 21 (1927), p. 
238; Henry, Les gouvernements de fait devant le juge (1927); Hervey, Legal Effects of Recog- 
nition in International Law (1928); Houghton, ‘‘Recognition in International Law,” 62 
Am. L. Rev. 228 (1928) ; Houghton, “The Position of Unrecognized Governments Before the 
Courts of Foreign States,” 4 Indiana L. Jour. 519 (1929); Houghton, “The Validity of the 
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In reviewing the cases, six years ago, it was found convenient to group the 
decisions under three heads: first, decisions in which the question at issue was 
the capacity of an unrecognized government to maintain a suit in the local 
courts; second, decisions in which the question at issue was the liability of an 
unrecognized government to be sued in the local courts; and third, decisions 
concerned chiefly with matters of private right. In the present paper this 
simple classification has been revised and slightly expanded. It is proposed 
to consider, first, decisions bearing upon the nature and effect in general of 
the act of recognition; second, decisions bearing upon the nature and effect in 
general of the withholding of recognition; third, decisions concerned with the 
unrecognized government’s standing in court, either as plaintiff or as defend- 
ant; fourth, decisions concerned with the effect of withholding recognition 
upon questions of private right; and fifth, some international awards dealing 
with the effect of withholding recognition upon international responsibility. 


II 


Recent decisions bearing upon the nature and effect in general of the act of 
recognition have added relatively little to the illumination of principles al- 
ready well established. They have dealt with the function of recognition, 
with its retroactive effect, and in one case of especial interest with its possible 
effect upon the status of aliens made enemies by a previous declaration of 
war. 

In all the cases the courts have assumed correctly that recognition is a 


political function. Occasionally they have felt called upon to reaffirm the 
familiar proposition that the recognition of a foreign government is exclu- 
sively a political function and that the judiciary is bound in consequence by 
whatever the executive may decide.’ Perhaps Lehigh Valley Railroad Co. 


Acts of Unrecognized De Facto Governments in Courts of Non-Recognizing States,’”’ 13 
Minn. L. Rev. 216 (1929); Lagarde, La reconnaissance du gouvernement des Soviets (1924); 
Larnaude, ‘‘ Les gouvernements de fait,’”’ 28 Rev. Gén. de Droit Int. Pub. 457 (1921); Moyer, 
Attitude of the United States Toward the Recognition of Soviet Russia (1926); Nebolsine, 
“The Recovery of the Foreign Assets of Nationalized Russian Corporations,” 39 Yale L. 
Jour. 1130 (1930); Van Roijen, De Rechtspositie en de Volkenrechtelijke Erkenning van Nieuwe 
Staten en de facto-Regeeringen (1929); Spiropoulos, Die de facto-Regierung im Vdélkerrecht 
(1926); Tennant, ‘‘Recognition Cases in American Courts,’’ 29 Mich. L. Rev. 780 (1931); 
Thormodsgard and Moore, ‘‘ Recognition in International Law,’’ 12 St. Louis L. Rev. 108 
(1927); Trachtenberg, ‘‘La situation légale des sociétés russes en France,’’ 53 Jour. du Droit 
Int. 572 (1926); Williams, ‘Recognition,’ 15 Grotius Society Transactions, 53 (1930); 
Wright, ‘The Russian Government in our Courts,’’ 11 Cornell L. Quart. 49 (1925). 

5 Whether to grant or to withhold recognition is for the political department to decide. 
The political department’s decision is conclusive in the courts. But it does not follow, 
as one writer seems to assume (Connick, op. cit., 501), that a decision to withhold recogni- 
tion may be construed to prevent the courts from taking any account of the facts as they exist 
under a de facto though unrecognized government. See Russian Reinsurance Co. v. Stod- 
dard (1925), 240 N. Y. 149 (commented on in this JourNnAt, Vol. 19 (1925), p. 753); Inland 
Steel Co. v. Jelenovic (1926), 84 Ind. App. 373; Werenjchik v. Ulen Contracting Corporation 
(1930), 229 App. D. (N. Y.) 36, 240 N. Y. S. 619. 
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v. State of Russia,® discussed later in this paper, and Russian Volunteer Fleet 
v. United States,’ also discussed later, are most noteworthy of the recent cases 
reaffirming this proposition. 

It is generally agreed, by British and American authorities, at least, that 
recognition is retroactive in effect. This doctrine has been applied in sev- 
eral recent American and English cases. In Terrazas v. Holmes® and Ter- 
razas v. Donohue,!° suits were brought in Texas by a former owner to recover 
possession of cattle confiscated in Mexico under a decree issued by General 
Villa, December 12, 1913. On the date of the decree Villa was chief of the 
Carranza revolutionary army in Chihuahua. The United States recognized 
the Carranza government as de facto in 1915 and as de jure in 1917. The 
Supreme Court of Texas held that the confiscation of the cattle must be re- 
garded as the act of the Carranza government and that the plaintiff had been 
divested of title. The same principle has been applied recently by the 
English Court of Appeal, in the interesting case of Princess Paley Olga »v. 
Weisz," and by the United States Circuit Court of Appeals for the Ninth 
Circuit, to quite different facts, in Republic of China v. Merchants’ Fire 
Assurance Corporation,” discussed later in this paper. 

Probably the most interesting of recent cases bearing upon the nature and 
effect of recognition is a case in the Appellate Court of Indiana dealing with 
the scope of recognition and its possible effect upon the status of aliens made 
enemies by a previous declaration of war." The case arose out of a claim for 
workmen’s compensation, in behalf of dependents residingin Austria-Hungary, 
filed in consequence of the death of a workman in Indiana. That part of 
Austria-Hungary in which the claimants resided was later incorporated by 
the treaties of peace into the Kingdom of the Serbs, Croats and Slovenes. 
The workman was killed September 13, 1917; the United States declared war 
on Austria-Hungary December 7, 1917; the Kingdom of the Serbs, Croats 
and Slovenes was proclaimed December 4, 1918; the kingdom was recognized 
by the United States on February 5, 1919; the war with Austria-Hungary 
was declared ended by joint resolution of the United States Congress on July 
2, 1921; the claim to compensation was filed March 2, 1923. Under the 
Indiana workmen’s compensation act such a claim was barred by limitation 
if not filed within two years after the death occurred. It was conceded that 
war suspended the operation of the limitations provision, but it was con- 
tended that the claimants had ceased to be alien enemies on February 5, 
1919, when the United States recognized the Kingdom of the Serbs, Croats 

6 (1927) 21 F. (2d), 396, infra, p. 219. 

7 (1929) 68 Ct. Cl. 32, infra, p. 221. See also United States v. Snyder (1930), 44 F. (2d), 
895. 

8 Luther v. Sagor & Co. [1921] 3 K. B. 532; Oetjen v. Central Leather Co. (1918), 246 
U.S. 297, Dickinson, Cases, 99. 9 (1925) 115 Tex. 32. 

10 Tbid., 46 11 [1929] 1 K. B. 718. 


12 (1929) 30 F. (2d), 278, infra, p. 219. 
18 Inland Steel Co. v. Jelenovic (1926), 84 Ind. App. 373. 
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and Slovenes. The contention was, in effect, that recognition terminated 
the enemy status of claimants, more than two years before the filing of the 
claim, and that in consequence the claim was barred. 

In similar cases, reviewed in the earlier paper, the Minnesota Supreme 
Court had held the claim barred,'* while the Pennsylvania Supreme Court 
had expressed the opinion that the claim was not barred. In the instant 
case the Appellate Court of Indiana held that the claim was not barred, on 
the ground that questions of enemy status, territory, and the like were not 
intended to be settled by political recognition.!© In the most valuable judi- 
cial opinion yet written on the question presented, Judge Remy analyzed the 
act of recognition, in order to determine its intended scope and effect, and 
concluded: 


Appellant misconceives the effect of recognition by the executive, and 
particularly of the Serbian state by the executive department of the 
United States. The United States by this executive act of recognition 
did not intend to, nor did it, change the status of any persons whom 
Congress by prior declaration of war had made alien enemies. It was 
intended merely as a recognition by appropriate diplomatic act of the 
existence of the new Kingdom, and as an expression of readiness to enter 
into such relationships as the United States usually establishes with 
friendly powers. Recognition was extended before peace treaties had 
settled territorial and other rights, in part, because of our relations with 
Serbia during the war, and in part, perhaps, because of a desire to stabi- 
lize certain conditions in anticipation of the conclusion of definitive peace 
treaties. An act of recognition, within the power delegated to the na- 
tional executive, is conclusive in all courts in respect to everything 
which it actually decides, but no further. Certain it is that neither 
Congress nor the President regarded the act of recognition as terminat- 
ing the war.” 


III 


Most of the recent decisions bearing upon the nature and effect in general 
of the withholding of recognition may be considered conveniently under 
other and more specific heads. There are two groups of cases, however, 


M4 Kolundjija v. Hanna Ore Mining Co. (1923), 155 Minn. 176, commented on in this 
JouRNAL, Vol. 19 (1925), p. 266. 

146 Garvin v. Diamond Coal and Coke Co. (1924), 278 Pa. 469, commented on in this Jour- 
NAL, Vol. 19 (1925), p. 267. 

16 In a statement made Feb. 7, 1919, concerning the union of the Serbs, Croats and Slo- 
venes, Secretary of State Lansing concluded: ‘“‘The Government of the United States, there- 
fore, welcomes the union, while recognizing that the final settlement of territorial frontiers 
must be left to the peace conference for determination, according to the desires of the peo- 
ples concerned.” Official U. 8S. Bulletin, Feb. 8, 1919, p. 3. Cf. ibid., Sept. 3, 1918, p. 1, 
and 12 Am. Pol. Sci. Rev. 715, 718. And see Cole, op. cit., 65; Hudson, ‘‘ Duration of the 
War Between the United States and Germany,” 39 Harv. L. Rev. 1020, 1043. 

1784 Ind. App. 373, 376. 
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which deserve mention here: those dealing with questions of succession; and 
those dealing with aliens. 

Although recognition be withheld, questions of governmental or state suc- 
cession may nevertheless require the courts to determine whether there ever 
existed a de facto government. In Fogarty v. O’Donoghue, the Supreme 
Court of the Irish Free State regarded the government of the so-called Irish 
Republic as a de facto government and resolved a question of succession ac- 
cordingly.'® In Irish Free State v. Guaranty Safe Deposit Co., the New York 
Supreme Court at special term reached a contrary conclusion by a process of 
reasoning which is not altogether convincing.'® 

Although recognition be withheld, again, emigration from or immigration 
into a state without recognized government may continue, as is demon- 
strated by contemporary relations between Russia and the United States. 
Thousands of Russian-born aliens have been admitted to the United States, 
under the immigration laws,”° and questions have arisen with respect to the 
treatment, the naturalization, and the deportation of these aliens. It is clear 
that aliens, nationals of a state without recognized government, are not ene- 
mies and are entitled to equal protection of the laws.*!_ They are admitted 
to citizenship in the United States, like other aliens, upon compliance with 
the naturalization requirements.” It is worth noting that in proceedings to 
naturalize Russians in the United States, the applicants are required to for- 
swear allegiance to “‘the State of Russia.’ It would appear to be chiefly in 


respect to deportation that the normal course of dealing with aliens is ob- 
structed by the withholding of recognition. In at least one case in the 
United States an alien ordered deported to Russia has been released when it 
appeared that the deportation order could not be executed in the absence of 


diplomatic relations.** 


18 [1926] Ir. Rep. 531. 
19 (1927) 129 Misc. 551. See comment in this Journat, Vol. 21 (1927), pp. 747, 753. 


20 The total immigration from European Russia, all classes, for. the year ending June 30, 
1930, is reported as 6,558. See Annual Report of Commissioner General of Immigration, 
1930, p. 150. 

*1 See Petition of Brooks (1925), 5 F. (2d), 238. See also Russian Volunteer Fleet v. 
United States (1931), U. 8S. Daily, Feb. 28, 1931, p. 8 (decided since this article was 
written). 

22 Russians naturalized in the United States during the year ending June 30, 1930, are re- 
ported as 12,994. See Annual Report of Commissioner of Naturalization, 1930, p. 29. 
The Commissioner’s reports for 1923-1930 show a total of 127,974 Russians naturalized in 
the United States during the eight-year period. 

23. 8. Department of Labor, Bureau of Naturalization, Form 102, 17th ed., Nov. 15, 
1926. Earlier instructions to clerks of courts exercising jurisdiction in naturalization pro- 
ceedings, dated Nov. 3, 1921, Oct. 27, 1922, and July 18, 1923, required Russian nationals to 
renounce allegiance to “‘the present Government of Russia.”’ 

*%4 Ez parte Matthews (1921), 277 Fed. 857. See also Ex parte Jurgans (1927), 17 F. (2d), 
507; Wenglinsky v. Zurbrick (1930), 38 F. (2d), 985. Cf. Pestereff v. Reed (1927) 7 Alaska 
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IV 


Decisions concerned with the unrecognized government’s standing in 
court, whether as plaintiff or defendant, may be grouped together in the 
present paper. With one important exception, courts have had occasion in 
recent cases to do no more than follow the lead of decisions reviewed in the 
earlier paper. On the one hand, the principle of the famous Wulfsohn case, 
forbidding suits against an unrecognized government without its consent,” 
has been applied in litigation involving property of the de facto Russian gov- 
ernment in the United States.**° On the other hand, the courts continue to 
hold that an unrecognized government is without capacity to sue. 

In Republic of China v. Merchants Fire Assurance Corporation,”’ suit was 
brought on a fire insurance policy issued by defendant on a Chinese govern- 
ment building at Wuchang. After the fire loss occurred the forces of the 
National Government captured Wuchang and became custodian in fact of 
the policy and of the property covered. When the suit was commenced the 
National Government controlled fifteen of the eighteen provinces of China 
but had not been recognized by the United States. The suit was dismissed, 
on the ground that the plaintiff was without legal capacity to sue, and the 
plaintiff appealed. While the appeal was pending, the United States signed 
a treaty of commerce with China and the minister of the National Govern- 
ment was received at Washington. The United States Circuit Court of 
Appeals for the Ninth Circuit reversed the judgment and remanded the case 
for a new trial, taking the position that the case had been rightly decided by 
the court below, on the evidence then presented, but that intervening recog- 
nition had changed the situation. Delivering the opinion of the court, Judge 
Rudkin said: 


The courts of this country cannot recognize the existence of a govern- 
ment which originates in revolution or revolt, until it has first been 
recognized by the political department of the government, and inasmuch 
as there had been no such recognition of the National Government of 
China at the time of the trial in the court below, it would seem to follow 
that that Government had no existence in contemplation of law and no 
legal capacity to sue in the courts of this country.” 


The most important development with respect to standing in court has 
been contributed by the interesting case of Lehigh Valley Railroad Co. v. 
State of Russia.2® Munitions of the Russian Imperial Government were 
destroyed in 1916 in a fire and explosion in the freight yards of the Lehigh 
Valley Railroad Co. at Black Tom Island near Jersey City. The bill of lad- 
ing required that a suit for the loss be brought within two years. The Im- 

** Wulfsohn v. Russian Socialist Federated Soviet Republic (1923), 234 N. Y. 372, com- 
mented on in this JouRNAL, Vol. 19 (1925), p. 265. 

** Banque de France v. Equitable Trust Co. (1929), 33 F. (2d), 202, 207. Cf. Banco de la 


Lacuna v. Escobar (1929), 1385 Misc. (N. Y.) 165, infra, p. 227. 
27 (1929) 30 F. (2d), 278. 28 30 F. (2d), 278, 279. 29 (1927) 21 F. (2d), 396. 


219 
= 


220 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


perial Government was overthrown by the Provisional Government in March, 
1917, and the Provisional Government gave way in turn to the Soviet Gov- 
ernment in November of the same year. The United States recognized the 
Provisional Government but withheld recognition from the Soviet Govern- 
ment. In 1918 suit was authorized by the ambassador of the defunct pro- 
visional régime and was commenced in the name of the Russian Govern- 
ment. A motion to dismiss the suit on the ground that the Provisional 
Government no longer existed was denied in 1919;*° and in 1923 a motion to 
amend the complaints by entitling the plaintiff “the State of Russia”’ was 
allowed." The State of Russia recovered a judgment against the railroad 
company and this judgment was affirmed by the United States Circuit Court 
of Appeals for the Second Circuit.** 

The court held that the right to recover damages for the loss belonged to 
the Russian State, that the withholding of recognition from a de facto govern- 
ment did not affect continued recognition of the state, and that the suit had 
been properly authorized in the state’s behalf by the only government which 
the United States recognized. In the end, the agent in the United States of 
the recognized though long since defunct régime arranged to pay the pro- 
ceeds of the judgment into the United States Treasury, where they remain to 
the credit of Russia pending the recognition of the de facto government and 
the settlement of the Russian debt.** 


V 


Decisions concerned with the effect of withholding recognition upon 
questions of private right have been numerous and have contributed more 
than other recognition cases to the development of the law in recent years. 
Notwithstanding the withholding of recognition, trade between the United 
States and Russia has been of substantial volume and is increasing.** An 
increasing number of Americans have travelled in Russia and many Russian- 
born aliens have been admitted into the United States.** Communication, 
trade and travel promise to multiply the problems which existed ten or even 
five years ago. Problems which the cases have presented will be considered 
under access to courts, marriage and divorce, contracts, property, corpora- 
tions, and the authentication of documents. 


30 293 Fed. 133. 31 Tbid., 135. 

3221 F. (2d), 396. Certiorari denied, 275 U. S. 571. 

33 See comment in 13 Cornell L. Quart. 297; 41 Harv. L. Rev. 102; 26 Mich. L. Rev. 800; 
37 Yale L. Jour. 360; F. P. A. Information Service, IV, 501 (March 6, 1929). See also 
Gemma, op. cit., 299; Henry, op. cit., 43. 

% “Tt is interesting to note that the United States, which has not recognized the Soviet 
government, is second only to Germany in the export of goods to the Soviet Union, and now 
threatens to surpassit.” F.P. A. Information Service, VI, 364 (Dec. 10, 1930). The prog- 
ress of Soviet trade with the United States is summarized, op. cit., 376-384. 

% See note 18, supra. And see the advertisement published by Intourist, U.S. representa- 
tive of the State Travel Bureau of the U. S. S. R., in the New York Times, Feb. 8, 1931. 
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Access to courts in the United States has been granted to Russian nation- 
als, in general, on the same conditions as to nationals of other countries. In 
Falkoff v. Sugerman,* an action for partition and assignment of dower, it 
was objected, inter alia, that plaintiffs were citizens of Soviet Russia and as 
such had no standing in United States courts because the Russian Govern- 
ment was unrecognized by the United States Government. The court held 
that “the right of plaintiffs to resort to the courts of this state for a redress of 
their grievances cannot be denied because they are citizens of a foreign coun- 
try unrecognized diplomatically by the United States.” In Sliosberg ». 
New York Life Insurance Co.,*” a citizen of Russia was permitted to sue 
upon an insurance policy issued by a New York company in Russia in 1901, 
and an amendment to the New York Practice Act providing for a stay of 
action in such a suit “until the expiration of thirty days next following the 
recognition de jure of a government of Russia by the government of the 
United States”’ was held unconstitutional as impairing the obligation of 
contract. 

Two cases dealing with access to the United States Court of Claims present 
difficulties, though it is perhaps possible to justify them as based upon a 
sound construction of the statute governing access to the court. The right 
of an alien to sue in the court is governed by the United States Judicial Code, 
§ 155, which provides: 


Aliens who are citizens or subjects of any government which accords 
to citizens of the United States the right to prosecute claims against 


such government in its courts, shall have the privilege of prosecuting 
claims against the United States in the Court of Claims, whereof such 
court, by reason of their subject matter and character, might take 
jurisdiction.* 


In Rossia Insurance Co. v. United States,*® a case admittedly meritorious, 
it was found as a fact in 1923 when the suit was filed that a citizen of the 
United States was not accorded the right to prosecute a claim against the 
Government of Russia. Plaintiff contended, however, that since the United 
States had not recognized the Soviet Government of Russia, the court 
should presume the continuance of the preceding government and of its laws 
permitting United States citizens to prosecute claims. The case was dis- 
missed, relying upon Judicial Code, § 155. In Russian Volunteer Fleet v. 
United States,” decided six years later, plaintiff sought compensation for the 
requisitioning by the United States of contracts for the construction of two 
vessels, alleging that it was a corporation and citizen of the Union of Soviet 
Socialist Republics and that a citizen of the United States was accorded 
“the right to prosecute claims against the said Russian Soviet Government 
in its courts or against the Kerensky government in the courts of that 

% (1925) 26 Ohio N. P. (N. 8.), 81. 


*” (1927) 244 N. Y. 482. See Wulfsohn v. Russo-Asiatic Bank (1926), 11 F. (2d), 715. 
**36 U.S. Stat. L. 1139. 39 (1923) 58 Ct. Cl. 180. 40 (1929) 68 Ct. Cl. 32. 
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government.’’ The case was dismissed without giving the plaintiff an oppor- 
tunity to prove its allegations. Delivering the opinion of the court, Judge 
Sinnott said: 


Whether there exists a government in Russia, known as the Union of 
Soviet Socialist Republics, is a question preliminary to the determina- 
tion of the right of citizens of the United States to prosecute claims 
against such government in its courts. 

It has been repeatedly held that, under our polity of government, the 
existence or nonexistence of governments is a matter for the determina- 
tion by the executive and not the judicial department of this Govern- 
ment. ... 

This court must take judicial notice of the fact that recognition has 
been denied by the Executive and the State Department to the Union of 
Soviet Socialist Republics in Russia. The right given an alien to sue 
the United States in section 155 of the Judicial Code, supra, is a great 
privilege—one arising out of comity between nations. We must con- 
clude that Congress, when it granted this great privilege to the subjects 
“of any government’’ according reciprocal rights to citizens of the 
United States, had in mind such governments as may be recognized by 
the proper authorities of the United States under our well-known polity 
of government. 

Until the Union of Soviet Socialist Republics is so recognized this 
court has no jurisdiction over the case at bar, except to dismiss it."! 


The effect of the above decisions is to make it impossible for any citizen or 
subject of Russia to prosecute a suit in the United States Court of Claims, 


in reliance upon the Judicial Code, § 155, and this seems to be the conclusion 
which is required by the statute. It would be an extraordinary perversion 
of the intent of the Judicial Code if Russians were permitted to sue the 
United States Government merely because Americans were at one time per- 
mitted to sue the Russian Government of the Czars, or the Russian Govern- 
ment of Kerensky, both long since defunct. On the other hand, the Court 
of Claims is a legislative court of closely defined jurisdiction,“ permission to 


168 Ct. Cl. 32, 33, 35. The Court of Claims did not consider the possibility that the 
Russian corporation might be entitled to sue, independently of § 155 of the Judicial Code, 
under the Act of 1917 authorizing the requisition of contracts for the construction of vessels. 
See 40 U.S. Stat. L. 182, 183. 

Since the above was written the United States Supreme Court has reversed the decision 
of the Court of Claims on the ground that the Act of 1917 expressly authorized the suit. 
Russian Volunteer Fleet v. United States (1931), U. S. Daily, Feb. 28, 1931, p. 8. Deliver- 
ing the opinion of the court Chief Justice Hughes said: ‘‘ Nor do we regard it as an admissible 
construction of the act of June 15, 1917, to hold that the Congress intended that the right of 
an alien friend to recover just compensation should be defeated or postponed because of the 
lack of recognition by the Government of the United States of the régime in his country. 
A fortiori, as the right to compensation for which the act provided sprang into existence at 
the time of the taking, there is no ground for saying that the statute was not to apply, if at a 
later date, and before compensation was actually made, there should be a revolution in the 
country of the owner and the ensuing régime should not be recognized.” 

“ See Katz, ‘“‘Federal Legislative Courts,” 43 Harv. L. Rev. 894, 904. 
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proceed therein against the United States is distinctly an exceptional privi- 
lege, which is made available to aliens only upon condition of reciprocity, and 
the reciprocal privilege may well be limited, upon a fair construction of the 
statute, to the citizens or subjects of governments with which the United 
States has diplomatic relations. There would appear to be no inconsistency 
between this position and the general proposition that the citizens or subjects 
of states without recognized government have access to the ordinary judicial 
tribunals. 
VI 

While the question of access to courts involves chiefly the scope and 
effect of the withholding of recognition, questions of marriage and divorce 
raise more fundamental problems. Under approved doctrines of private 
international law, or the conflict of laws, a foreign marriage valid where 
solemnized is recognized as valid everywhere, unless its recognition is for- 
bidden by some strongly held policy of the forum.“ A foreign divorce is 
recognized if the court granting it had jurisdiction and if it is not repugnant 
to a strongly held policy of the forum.“ These are established general rules 
applicable where political recognition has been granted. Thus the English 
Court of Appeal, in a recent case, has recognized as valid a marriage solem- 
nized in Russia between domiciled Russian subjects, though the Russian law 
of marriage and divorce is strikingly different in some respects from the 
English law.” Should the treatment of a foreign marriage or divorce be 
different where political recognition has been withheld? Should the judicial 
attitude toward a Russian marriage or divorce be different in the United 
States, in consequence of the withholding of political recognition, from what 
it isin Great Britain, where political recognition has been granted? It seems 
perfectly clear to the present writer that the withholding of political recogni- 
tion should make no difference, that Soviet Russian law should have the 
same effect, in general, in United States conflict of laws cases, that it has in 
conflict of laws cases in Great Britain;** but the answer to this important 


“See, for example, Dalrymple v. Dalrymple, 2 Hagg. Consist. 54; Royal v. Cudahy 
Packing Co., 195 Ia. 759; Ex parte Suzanna, 295 Fed. 713. 

“See, for example, Wall v. Williamson, 8 Ala. 48; Roth v. Roth, 104 Ill. 35; Miller v. 
Miller, 70 Misc. (N. Y.), 368; Kapigian v. Minassian, 212 Mass. 412. 

* Nachminson v. Nachminson [1930] P. 85, 217. 

“ It may be noted that substantially this view was taken by United States courts in cases 
involving the laws in force under rebel de facto governments in the Southern States during 
the American Civil War. In Texas v. White, 7 Wall. 700, 733, it was said that ‘‘acts neces- 
sary to peace and good order among citizens, such for example, as acts sanctioning and pro- 
tecting marriage and the domestic relations, governing the course of descents, regulating the 
conveyance and transfer of property, real and personal, and providing remedies for injuries 
to person and estate, and other similar acts, which would be valid if emanating from a law- 
ful government, must be regarded in general as valid when proceeding from an actual, 
though unlawful government; and that acts in furtherance or support of rebellion against 
the United States, or intended to defeat the just rights of citizens, and other acts of like 
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question may be influenced substantially by assumptions as to the funda- 
mental nature of the conflict of laws. 

If we take as our point of departure the assumption of the statutory sys- 
tem, that the typical conflict of laws case requires a choice between two inde- 
pendent laws, we may be influenced to conclude that there is no choice when 
one of the laws is the law of a state without recognized government. If we 
start from the assumption of the international system, that there is a single 
body of private international law principles binding on all nations, we may be 
tempted to the conclusion that this body of principles, or a substantial part 
of it, is binding only among states having diplomatic relations.47 Even if we 
accept the assumption of the territorial system in its primitive form, that the 
forum adopts the foreign law as a matter of comity, it may be urged that 
there is comity only among states having diplomatic relations. However, if 
we accept the Anglo-American territorial system in its modern form, there 
would seem to be slight excuse for making any fundamental difference in the 
conflict of laws between the law of Soviet Russia, where there is at present no 
government recognized by the United States, and the law of another state 
having a government recognized by the United States. Professor Beale has 
summarized our modern territorial system as follows: 


Although the law to be applied to the solution of the Conflict of Laws 
is the territorial law, this does not mean the law by which such rights as 
those brought in question would be created within the territory. As 
Westlake says, “‘The will which imposes a national law within territorial 


limits does not necessarily decree the application of that law to all the 
cases there arising, when great inconvenience would result from so 
doing.”” The national law which is applied to the solution of conflicts is 
that portion of the national law which deals with the solution of con- 
flicts. If by the national law the validity of a contract depends upon 
the law of the place where the contract was made, then that law is ap- 


nature, must, in general, be regarded as invalid and void.’’ See Warren, The Supreme 
Court in United States History, III, 139; 22 Mich. L. Rev. 29,41. ‘‘Certainly if the laws of 
a government of paramount force formed in open rebellion against the government of the 
United States are entitled to be treated as valid and binding in our courts in the determina- 
tion of private and civil rights, there can be no reason for refusing under similar circum- 
stances to enforce the decrees of the Soviet Government.’’ Connick, ‘‘The Effect of Soviet 
Decrees in American Courts,’’ 34 Yale L. Jour. 499, 508. ‘The every-day transactions 
of business or domestic life are not subject to impeachment, though the form may have been 
regulated by the command of the usurping government. . .. To undo them would bring 
hardship or confusion to the helpless and the innocent without compensating benefit. On 
the other hand, there is no shelter in such exceptions for rapine or oppression.’’ Cardozo, 
J., in Petrogradsky M. K. Bank v. National City Bank (1930), 253 N. Y. 23, 28. See 28 
Mich. L. Rev. 750; 12 St. Louis L. Rev. 108, 113. Cf. Gemma, op. cit., 392; Henry, op. 
cit., 103; 38 Harv. L. Rev. 816. 

‘7 It is not apparent to the present writer that the conclusion suggested is by any means & 
necessary consequence either of the statutory system or of the international system. It is 
suggested only that theoretical difficulties may be somewhat greater when the problem is 
approached from the statutist or internationalist point of view. 
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plied for determining the validity of a contract made abroad, not be- 
cause the foreign law has any force in the nation, nor because of any 
constraint exercised by an international principle, but because the na- 
tional law determines the question of the validity of a contract by the 
lex loci contractus. If it were really a case of conflicting laws, and the 
foreign law prevailed in the case in question, the decision would be 
handed over bodily to the foreign law. By the national doctrine, the 
national law provides for a decision according to certain provisions of 
the foreign law; in the case considered, according to the foreign contract 
law. The provisions of this law having been proved as a fact, the ques- 
tion is solved by the national law, the foreign factor in the solution— 
1.e., the foreign contract law—being present as mere fact, one of the facts 
upon which the decision is to be based. 

To explain the territorial theory in other terms, all that has happened 
outside the territory, including the foreign laws which have in some way 
or other become involved in the problem, is regarded merely as fact to 
be considered by the national law in arriving at its decision, and to be 
given such weight in determining the decision as the national law may 
choose to give it.* 


Should a court in the United States be called upon to adjudicate a case 
between private litigants in which there is an issue as to the validity of a 
marriage solemnized in Russia, the withholding of political recognition from 
Russia would present no obstacle to the consideration of Russian marriage 
law as a fact “‘to be given such weight in determining the decision as the na- 
tional law may choose to give it.’’, And the reasons for giving weight to the 


Russian law of marriage as a fact wil! be no less persuasive because recogni- 
tion has been withheld from the Government of Russia. Up to the present 
time we have had in the reported cases in the United States only a dictum 
that ‘“‘a marriage which is valid under the laws of the present government of 
Russia is quite universally regarded as valid in this country.’’*® It is be- 
lieved, however, that the dictum states the correct rule, and that decisions to 


48 Treatise on the Conflict of Laws, 106. ‘The forum, when confronted by a case involv- 
ing foreign elements, always applies its own law to the case, but in doing so adopts and en- 
forces as its own law a rule of decision identical, or at least highly similar though not identi- 
cal, in scope with a rule of decision found in the system of law in force in another state or 
country with which some or all of the foreign elements are connected, the rule so selected 
being in normal cases, and subject to the exceptions to be noted later, the rule of decision 
which the given foreign state or country would apply, not to this very group of facts now be- 
fore the court of the forum, but to a similar but purely domestic group of facts involving for 
the foreign court no foreign element. The rule thus incorporated into the law of the forum 
may for convenience be called the ‘domestic rule’ of the foreign state, as distinguished from 
its rule applicable to cases involving foreign elements. The forum thus enforces not a for- 
eign right but a right created by its own law.”” Cook, “The Logical and Legal Bases of the 
Conflict of Laws,’ 33 Yale L. Jour. 457, 469. ‘‘It always is the law of the United States 
that governs within the jurisdiction of the United States, even when for some special occa- 
sion this country adopts a foreign law as its own.’”’ Holmes, J., in Uravic v. F. Jarka Co. 
(1981), 51 S. Ct. 111, 112. 

** Banque de France v. Equitable Trust Co. (1929), 33 F. (2d), 202, 205. 
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the contrary in European cases*® may be explained, in part, by reference to 
the position of the judiciary in European governmental systems,*! and, in 
part, by the different theories of private international law which prevail in 
European countries.*” 
Vil 

The same fundamental problems are raised in cases involving commercial 
contracts made in Russia. There may be cases of commercial contracts 
made in Russia under the Soviet law and also cases turning upon the effect of 
Soviet laws and decrees upon preéxisting Russian contracts. In Great 
Britain, where the Soviet Government has been recognized, contracts made 
in Russia under the Soviet law may be adjudicated by reference to the 
Soviet law, and preéxisting Russian contracts may be modified, confirmed, or 
cancelled by Soviet decrees. Thus life insurance contracts annulled in 
Russia are regarded as annulled in Great Britain.** In Switzerland, although 
the Soviet Government has not been recognized, it has been held by the 
Federal Court that the validity of a contract made in Russia under Soviet 
law should be determined by reference to Soviet law.** In the United 
States, where the Soviet Government has not been recognized, it has been 
held by one of the lower courts, at least, that the annulment of life insurance 
policies by Soviet decrees is a good defense to an action on a policy issued by 
a New York company in Russia before the revolution.* These decisions 
seem sound. Following Lehigh Valley Railroad Co. v. State of Russia, dis- 


cussed above,** it may be said that the Russian State is recognized and that 
the Russian law of contracts invoked in these cases is the law of the state; but 
it is believed that the reasons for the results reached are even more fundamen- 
tal. Convenience and justice require that in conflict of laws cases concerned 
with contracts made in Russia, recourse be had to Russian law in the usual 
way. Furthermore, except as local policy may be invoked to prevent re- 
course to the foreign rule, there is no difference in principle between the effect 


5° See Jelinkova v. De Serbouloff, Pasicrisie belge (1926), III, 131, Annual Digest (1925- 
26), 29; Chiger v. Chiger (1926), 53 Jour. du Droit Int. 943, Annual Digest (1925-26), 26; 
Soviet Marriages in Hungary, Annual Digest (1925-26), 31. 

51 “Not everywhere—indeed only with us and in the United States—has the judiciary 
traditionally shown a bold front to the executive.’’ Grey, “‘The Relations of the Executive 
and the Judiciary,’’ 15 Grotius Society Transactions, 139 (1930). 

52 See Beale, Treatise on the Conflict of Laws, Ch. 3. 

53 Buerger v. New York Life Assurance Co. (1927), 96 L. J. K. B. 930; Perry v. Equitable 
Life Assurance Society (1929), 45 T. L. R. 468. 

“ Schinz v. High Court of Zurich, Annual Digest (1925-26), 32. 

% Dougherty v. Equitable Life Assurance Society (1929), 135 Mise. (N. Y. ), 103. This 
decision was reversed by the Supreme Court, Appellate Division, Dec. 27, 1929, in a mem- 
orandum opinion, on the authority of Sliosberg v. New York Life Insurance Co., 217 App. D. 
685, and Sokoloff ». National City Bank, 239 N. Y. 158. But the cases upon which the Ap- 
pellate Division relied were both cases of contracts made in the United States. It is sub- 
mitted that the decision should have been affirmed. 5 Supra, p. 219. 
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of Soviet law on a contract made in Soviet Russia and the effect of Soviet 
laws and decrees on a contract made in the Russia of Kerensky or of the 
Czars. In both cases it is a question of the effect of Russian law upon a 
Russian contract. In neither case is the recognition of governments really 
involved. In neither case should the withholding of political recognition 
prevent the usual recourse to what is in fact the most convenient and ap- 
propriate source from which to derive a governing rule. 

The result may of course be different where the contract involved was 
made in the United States to be performed in Russia. In such a case there 
may be a valid contract, unaffected by Soviet decrees, though the decrees 
would excuse non-performance in Russia. Thus the judgment awarding 
restitution in Sokoloff v. National City Bank®’ seems correct, though Judge 
Crane’s dictum to the effect that nationalization and seizure by the forces of 
an unrecognized government does not justify a plea of impossibility of per- 
formance can hardly be approved. 

VIII 

Similar problems are presented in cases dealing with questions of property. 
There may be cases involving the creation and transfer among private per- 
sons of various interests in movables or immovables having a situs within the 
control of a de facto government, and cases involving the effect upon mova- 
bles or immovables, within such control, of the de facto government’s laws or 
decrees. As in cases concerned with foreign marriages or foreign commercial 
contracts, it is believed that such situations present no question of political 
recognition, and that among private litigants the usual conflict of laws 
principles should apply. 

The most important distinction suggested by recent property cases is that 
between the effect upon property rights of the acts and decrees of an unrecog- 
nized insurgent or revolutionary armed force and the effect of the acts and 
decrees of an established de facto government. In Banco de Lacuna ». 
Escobar,'’ the lower New York courts refused to entertain a suit brought by 
a Mexican bank against unsuccessful revolutionary leaders to recover funds 
requisitioned by the revolutionists during the insurrection. The result was 
justified, not because the requisitioned funds appeared to be incapable of 
identification, but because it was “‘doubtful whether United States courts 
should take cognizance of acts done under military authority in a foreign 
country.” In Compajfifa Minera Ygnacio Rodriguez Ramos v. Bartlesville 
Zine Co.,*® suit was brought in Texas for the conversion of ore requisitioned 
by General Villa in Mexico, sold to parties in Mexico, and by them sold to 
defendant. At the time of the requisition Villa was engaged in an unsuccess- 
ful revolt against the Carranza forces. It was held that the seizure and sale 

57 (1928) 250 N. Y. 69. See the same case before the New York Court of Appeals on the 


pleadings, 239 N. Y. 158, Dickinson, Cases, 157; commented on in this Journal, Vol. 19 
(1925), p. 269. 58 (1929) 135 Misc. (N. Y.), 165. 59 (1925) 115 Tex. 21. 
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by Villa in Mexico were not acts of government which were entitied to re- 
spect in courts of the United States, and that plaintiff had not been divested 
of his title.°° Delivering the opinion of the court, Judge Pierson said: 


If this act of seizure should be respected as the act of a foreign govern- 
ment, any acts in resistance of government, ranging in scope from gen- 
eral banditry and anarchy to rebellion that approaches to a revolution, 
would carry the sanction of authorized legal government, and though 
such organization utterly fail, leaving no one responsible for its acts, 
yet its unlawful acts in seizing private property are made lawful out of 
respect to a government that does not exist and never did rise to the 
dignity of a government.™ 


While it is correctly held that an unrecognized and unsuccessful revolu- 
tionary force does not “rise to the dignity of a government,” capable of 
affecting property rights by its decrees or laws, it would seem to be clearly 
otherwise in case of an established de facto government. The decrees or laws 
of a de facto government will have no extraterritorial force. The courts of 
another state may refuse to have recourse to them on the ground that they 
are repugnant to a strongly held policy of the forum.” But in general they 
should be regarded as the most appropriate source of rules governing rights in 
property within the de facto government’s control. 

In Banque de France v. Equitable Trust Co.,# a New York bank had re- 
ceived gold from a German bank for account of the State Bank of Soviet 
Russia. The Banque de France sued in the United States District Court for 
the Southern District of New York to recover the gold, alleging that the gold 
had belonged to the Banque de France and had been illegally seized in Russia 
by Soviet authorities. By way of defense it was answered, inter alia, that 
the gold belonged to the Soviet State Bank, that it had been received by 
defendant as bailee, and that the court could not review the acts of the 
different Russian governments affecting property within their territorial 
jurisdiction. A motion to strike out defenses was denied. Delivering the 
opinion of the court, Judge Goddard said: 

To deprive these defendants who are American nationals of asserting 
title to the gold which was shipped to them to be in the State Bank, and to 
preclude the defendants from showing in what manner such title was ac- 
quired, I believe would be doing violence to fundamental justice and 
would be contrary to the principles which the courts of this country apply. 
It is quite apparent that if the defendants are not permitted to do this, 
the probable result would be to subject them to double liability .. . 

Justice requires that effect should be given by our courts, even though 


® Cf. O’ Neill v. Central Leather Co. (1915), 87 N. J. L. 552. If the Villa revolt had suc- 
ceeded and had received recognition, the result would have been otherwise, on the principle 
of retroactivity. Oecetjen v. Central Leather Co. (1918), 246 U. S. 297; Terrazas v. Holmes 
(1925), 115 Tex. 32, supra, p. 216. 61115 Tex. 21,27. See 4 Texas L. Rev. 226. 

* Etat russe v. Cie Russe de Navigation 4 vapeur et de Commerce (Ropit) (1925), 52 
Jour. du Droit Int. 391, 53 ibid., 667, Annual Digest (1925-26), 25. Cf. Luther v. Sagor & 
Co. [1921] 3 K. B. 532, 557. $3 (1929) 33 F. (2d), 202. 
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we do not recognize the Russian government, to those acts in Russia 
upon which the rights of our citizens depend, provided that in so doing 
our judicial department does not encroach upon or interfere with the 
political branch of our government. 


IX 


Some of the most difficult cases presented to national courts in conse- 
quence of the withholding of political recognition from the de facto govern- 
ment in Russia have been concerned with the status of the private corpora- 
tions created under the old régime. In Great Britain, where the de facto 
government received a measure of recognition in 1921, it has of course been 
simply a question of determining the scope and effect of Soviet nationaliza- 
tion decrees. In the United States, on the other hand, it has been assumed 
that the problem is more complicated. 

In Fred S. James & Co. v. Second Russian Insurance Co.,°’ the assignee of 


4 33 F. (2d), 202, 206. After referring to Sokoloff v. National City Bank, 239 N. Y. 158 
(commented upon in this JouRNAL, Vol. 19 (1925), p. 269), and Banque de France v. Equita- 
ble Trust Co., supra, Sir John Fischer Williams remarks: ‘“‘It would be interesting to see 
whether an English court would follow the drift of these American decisions; manifestly 
grave injustice would result to private individuals from an attempt to affirm the invalidity 
of all dealings with private rights conducted according to the internal law of the unrecognized 
Government. And, after all, governments exist for the benefit of individuals, not individ- 
uals for the benefit of Governments. I venture the opinion that it would be found impossi- 
ble to adopt unreservedly the view that all acts, executive or legislative, of an unrecognized 
Government must be regarded in the Courts of a non-recognising Government as void.” 
15 Grotius Society Transactions 53, 74 (1930). 

& “The revolutionary upheaval that occurred in Russia resulted in the complete disor- 
ganization of the normal life of Russian corporations. Directors and shareholders were 
forced to suspend their corporate activities. Corporate records were lost or destroyed, 
share certificates were confiscated. In exile, surviving directors and shareholders have met 
and attempted to reorganize themselves for the purpose of continuing to do business, or to 
recover the assets of the corporations in which they are interested. Under these strained 
and unusual conditions, representatives of the corporations come into court with no pretense 
at strict compliance with all the requirements of their corporate charter, by-laws, and the 
laws under which the corporation was organized. Meetings of directors and shareholders 
are held, if at all, away from the principal office; directors are frequently holding over beyond 
their appointed term; shareholders have difficulty in producing strict proof of their interest 
in the company, agents purport to act on the basis of powers granted by boards of directors 
the members of which may have died or disappeared long since.”” Nebolsine, ‘‘The Recov- 
ery of the Foreign Assets of Nationalized Russian Corporations,’ 39 Yale L. Jour. 1130, 
1147. 

See Nebolsine, op. cit.; Rabinowitsch, ‘Das auslindische Vermégen der in Sowjetruszland 
nationalisierten Unternehmungen,”’ 2 Ostrecht, 1168; Tiefenau, L’existence a l’étranger des 
sociétés russes constituées sous l’ancien régime et nationalisées par le Gouvernement des Soviets; 
Wohl, ‘The Nationalization of Joint Stock Banking Corporations in Soviet Russia and Its 
Bearing on Their Legal Status Abroad,’ 75 U. of Pa. L. Rev. 385, 527, 622. 

Russian Commercial and Industrial Bank ». Comptoir D’Escompte de Mulhouse [1923] 
2 K. B. 630: Banque Internationale de Commerce de Petrograd v. Goukassow [1923] 2 K. B. 
682; and the same cases on appeal to the House of Lords [1925] A. C. 112, 150. 

87 (1925) 239 N. Y. 248. 
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a British creditor sought to sue a Russian corporation in New York, where 
the Russian company was doing business as a foreign corporation, and en- 
countered the defense that the Russian corporation had been dissolved by 
Soviet nationalization decrees. ‘The New York Court of Appeals held that a 
Russian corporation which had continued to do business in the United 
States after the nationalization decrees, and which had vitality enough to 
appear and answer a complaint, could not be permitted to object that it was 
non-existent when summoned to answer for its debts. Soviet decrees, of 
course, could not discharge debts in other countries. The result, it was 
said, would very likely have been the same if the Soviet Government had 
been recognized by the United States. In Joint Stock Company of Volga- 
kama Oil and Chemical Factory v. National City Bank,®* the tables were 
turned. A Russian corporation was suing a New York bank to recover 
money deposited. It was answered that under Soviet nationalization de- 
crees the plaintiff had ceased to be a corporation. A motion to strike out 
the answer and direct judgment for the plaintiff was granted and on appeal 
this judgment was affirmed. Decrees issued before the deposit had nothing 
to do with plaintiff’s existence as a corporation; and it was not shown that 
plaintiff’s existence had been terminated for all purposes by the later de- 
crees.®® 

Easily the most important case involving a Russian corporation thus far 
decided is Russian Reinsurance Co. v. Stoddard and Bankers Trust Co.,”° 
commented upon in an earlier issue of this JouRNAL.” Since the case has 
provided an important point of departure for more recent decisions, it will be 
helpful to review it briefly at this point. A Russian insurance company 
which had been doing business in the United States for many years, and 
which had been nationalized in Russia by the Soviet decrees, joined the 
defendant trust company and the New York Superintendent of Insurance in 
an action in equity to compel the return of funds and securities deposited 
originally to secure United States policy holders and creditors. While 
claiming no interest in the funds and securities except as trustee or deposi- 
tary, the trust company objected that either the corporation’s existence had 
been terminated by the Soviet decrees, or that it was without capacity to 
sue, or that it was not represented by the exiled directors who were attempt- 
ing to continue the business in France. The New York Court of Appeals 
reversed a judgment for the corporation and dismissed the suit, chiefly for 
the reason that it could not give a judgment which would protect the de- 
fendant against a second recovery elsewhere upon the same cause of action. 


68 (1925) 240 N. Y. 368. 

6° Cf. Banque Internationale de Commerce de Petrograd v. Hausner (1924), 52 Jour. du 
Droit Int. 488 (Federal Tribunal of Switzerland). Affirmed on rehearing, Journal des Tri- 
bunauz (1925), 529. 70 (1925) 240 N. Y. 149, Dickinson, Cases, 162. 

7 Vol. 19 (1925), p. 753. See also 5 Boston U. L. Rev. 255; 11 Cornell L. Quart. 99; 39 
Harv. L. Rev. 127; 52 Jour. du Droit Int. 1070; 35 Yale L. Jour. 98. 
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It was assumed that, in the absence of political recognition, United States 
courts could not regard Soviet decrees as the lawful decrees of a recognized 
government would be regarded. It was pointed out, however, that the de- 
crees of such a de facto authority may affect the rights, duties, or capacities of 
a corporate plaintiff in ways which United States courts cannot justly ignore. 
Referring to the de facto government in Russia, Judge Lehman said: 


Its rule may be without lawful foundation; but, lawful or unlawful, its 
existence is a fact, and that fact cannot be destroyed by juridical con- 
cepts. The State Department determines whether it will recognize its 
existence as lawful, and, until the State Department has recognized the 
new establishment, the court may not pass upon its legitimacy or ascribe 
to its decrees all the effect which inheres in the laws or orders of a sov- 
ereign. The State Department determines only that question. It can- 
not determine how far the private rights and obligations of individuals 
are affected by acts of a body not sovereign, or with which our govern- 
ment will have no dealings. That question does not concern our foreign 
relations. It is not a political question, but a judicial question. The 
courts in considering that question assume as a premise that until recog- 
nition these acts are not in full sense law. Their conclusion must de- 
pend upon whether these have nevertheless had such an actual effect 
that they may not be disregarded. In such case we deal with result 
rather than cause. We do not pass upon what such an unrecognized 
governmental authority may do, or upon the right or wrong of what it 
has done; we consider the effect upon others of that which has been done, 
primarily from the point of view of fact rather than of theory.” 


Limitations upon the rule of the Stoddard case were suggested by the case 
of First Russian Insurance Co. v. Beha, Superintendent of Insurance,” de- 
cided at the same time. In this case the findings affirmed by the court be- 
low established the continued existence of the corporate plaintiff and there 
was no danger of a second recovery against the defendant in another jurisdic- 
tion. The Stoddard case was distinguished and the plaintiff permitted to 
recover.”4 

The continued existence of a Russian corporation, notwithstanding Soviet 
nationalization decrees, was again recognized by the New York Court of 
Appeals, under somewhat different circumstances, in James & Co. v. Rossia 
Insurance Co.” Suit was brought in New York by an English corporation’s 
assignee against a Connecticut corporation to recover assets of a Russian 
corporation which had been assigned by the latter’s United States agent to 
the Connecticut corporation shortly after the first Soviet confiscation and 
nationalization decrees. The assignment had been made to conserve assets 
at a time when, though not insolvent, the Russian corporation was threat- 
ened by the revolution. It was held that the exiled directors of the Russian 
corporation and their United States agent retained power to conserve the 

72240 N. Y. 149, 158. 73 (1925) 240 N. Y. 601. 


*Cf. Judge Pound’s dissenting opinion. Cf. also Severnoe Securities Corporation v. 
Westminster Bank (1925), 214 App. D. (N. Y.) 14. 5 (1928) 247 N. Y. 262. 
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corporation’s property in the United States. The assignment was sus- 
tained. Delivering the opinion of the court, Judge O’Brien said: 


When old institutions have fallen and none which we will recognize 
have succeeded, how shall we deal with foreign owners of property within 
our jurisdiction? We cast aside rigid rules made to control other con- 
ditions. Weinsist upon honest conduct, but when the morality of the 
proceeding satisfies us as a court of equity, we will not obstruct the con- 
servation of property accumulated and segregated by command of our 
own statute for the protection and security of business transacted by 
aliens ‘“‘in this country and not elsewhere.’”’ We view with some degree 
of indulgence the honest though possibly irregular efforts of a resident 
agent of foreign property and of statutory trustees controlling that prop- 
erty when they are far removed from the owner, when mails and cables 
are interrupted, when old governments and old laws are overthrown 
and no new government and no new law acceptable to our institutions 
have been established. Our attitude is fully expressed when we say 
“the problem before us is governed, not by any technical rules, but by 
the largest considerations of public policy and justice.’’” 


A further limitation upon the rule of the Stoddard case was announced by 
the New York Court of Appeals in Petrogradsky Mejdunarodny Kom- 
merchesky Bank v. National City Bank.7’7 A Russian banking corporation 
sued to recover money deposited with the defendant bank in New York be- 
fore the Russian revolution. The suit was authorized by exiled directors of 
the Russian corporation. Lower New York courts dismissed the suit on the 
authority of the Stoddard case. This decision was reversed by the Court of 
Appeals, two judges dissenting, and the plaintiff was permitted to recover. 
It was held that plaintiff was still a juristic person with capacity to maintain 
the suit, that the exiled directors were competent to act in its behalf, and that 
the possibility of another recovery elsewhere on the same cause of action was 
irrelevant in an action at law in which plaintiff had established its title to the 
funds in dispute. If unable to interplead, it was said, the defendant must 
“respond to the challenge and defend as best it can.’’78 

Neither the reasoning nor the rule announced in the Petrogradsky bank 
case is entirely satisfactory. In so far as the opinion may suggest that the 
Russian corporation was still a juristic person with capacity to sue because 
Soviet decrees could not be regarded as law in Russia, in the absence of 
political recognition, or because extinction of juristic personality could be 
proved only by invoking the law of Russia of the Czars, it takes a position 
which it was unnecessary for the court to take and one which is certain to 
cause difficulty in later cases. It was sufficient to say that the New York 
court may disregard Russian law which is repugnant in its operation to a 
strongly held policy of the forum, and that the New York court chooses to 
recognize corporate capacity to sue so long as there are assets in the United 
States, unaffected by Soviet decrees, and directors, shareholders or creditors 


% 247 N. Y. 262, 270. *7 (1930) 253 N. Y. 23. 78 253 N. Y. 23, 39. 
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having the best existing claim to those assets.” As regards the possibility of 
a successful suit against the defendant in another jurisdiction on the same 
cause of action, the result reached may be satisfactory, but the rule an- 
nounced is difficult to defend. It was said that the rule of the Stoddard case 
is applicable to a suit in equity to wind up a trust, where the court may be 
unable to protect the trustee against rival claims, but that danger of double 
liability cannot relieve the defendant in a suit at law. The proposition 
would probably be well supported if this were an ordinary suit at law, but in 
truth the situation is unprecedented. The court is refusing to give the effect 
normally given to decrees or laws enacted at the corporation’s domicile. It 
is recognizing the continued existence of a corporation and the competence of 
its surviving directors on grounds which are unusual and justified only by 
the circumstances of an unprecedented situation. It is submitted that the 
court should do none of these things if, by so doing, it imposes an unfair bur- 
den or hardship upon one of the parties, and especially if the party preju- 
diced is one of its own citizens. The circumstance that recent decisions 
abroad tend to minimize the danger of double liability, to which the court 
alluded in passing, would have been a more satisfactory reason for the result 
reached. 

In the last of the reported New York cases dealing with the assets of Rus- 
sian corporations in the United States, the State Superintendent of Insur- 
ance applied for an order to take possession of the property and conserve the 
assets of Russian insurance companies in liquidation. The Superintendent 
relied upon the Stoddard case. Directors of the companies relied upon the 
Petrogradsky bank case. The order was granted, on the ground that a 
liquidation proceeding is governed by equitable principles, “‘ with a direction 
that the funds should be retained by the superintendent until a government 
is recognized in Russia by the United States, or until the surplus funds may 
be transmitted to a liquidator or legal representative of the corporation to the 
domicile abroad, or in accordance with any provisions of a treaty of the 
United States.”®° Delivering the unanimous opinion of the Appellate Di- 
vision of the Supreme Court of the state, Judge McAvoy said: 


In the present case the primary question presented is not whether the 
courts of this country will give effect to the Soviet decrees, ‘‘ nationaliz- 


79 «Tf it is contrary to the public policy of the forum to aid in carrying out a wholesale dis- 
solution and confiscation of assets of corporations outside of Russia, the courts should ex- 
tend the exception of public order to refuse effect to such decrees both in respect to dissolu- 
tion and confiscation, whether the state promulgating them has or has not been recog- 
nized. Once this step has been taken and the corporation is regarded as continuing in the 
forum for purposes of suit, the only problem remaining is for the court to determine that the 
party plaintiffs, directors, agents or shareholders of the corporation, appear in good faith and 
are the best available representatives of what remains of the corporation.’’ Nebolsine, 
“The Recovery of the Foreign Assets of Nationalized Russian Corporations,” 39 Yale L. 
Jour. 1130, 1161. 

*° Application of People, by Beha, Superintendent of Insurance (1930), 243 N. Y. 8. 35. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ing’’ these companies, but is rather whether within Russia, or elsewhere 
outside of the United States, they have actually attained such effect as 
to alter the rights and obligations of the parties in a manner we may not 
in justice disregard, regardless of whether or not they emanate from a 
lawfully established authority recognized by our Executive Department 
or the Congress. *! 


X 


The authentication of documents by the officials of an unrecognized gov- 
ernment, while not exactly analogous, bears at least some significant resem- 
blances to the effect of the laws and decrees emanating from such a govern- 
ment upon contracts, property, corporations and the like. A New York 
case has presented the problem recently in an interesting way. The case 
began as a proceeding under the Workmen’s Compensation Act in behalf of 
the surviving children of a Russian workman killed in New York employ- 
ment. The children resided in Russia and the proof of relationship and age 
was authenticated by Soviet officials. A Polish consul-general in Russia 
certified that the signature of the Russian official in charge of foreign affairs 
was genuine. It appeared that the United States War and Navy Depart- 
ments and the United States Veterans’ Bureau were accepting similar proofs 
of relationship. Upon this evidence, and the testimony of a brother of the 
deceased employee, compensation was awarded. It was contended on ap- 
peal that the birth certificates were insufficient because they depended upon 
the authentication of officials of an unrecognized government. The argu- 
ment was rejected and the award affirmed.” In a per curiam opinion of the 
Appellate Division of the Supreme Court of New York, it was said: 


The non-recognition of the present government in Russia does not 
require the rejection of this proof. It has been judicially determined 
that there does in fact exist a government, sovereign within its own 
territory, in Russia. . . . Private rights and interests have been passed 
upon judicially during the existence of the present ‘‘Soviet Régime,” 
and our courts have held to the principle that our state department 
“cannot determine how far the private rights and obligations of in- 
dividuals are affected by acts of a body not sovereign, or with which our 
government will have no dealings. That question does not concern our 
foreign relations. It is not a political question, but a judicial ques- 
tion.” In carrying out that principle, our courts proceed according to 
our public policy. . . . In the present case the private rights under our 
law of the surviving children of a workman, killed in a New York em- 
ployment, areinvolved. The act of an official of the Soviet government 
in authenticating proof of relationship and age is required to bring about 
equity and justice. There is no practical way to reach the result con- 
templated by our humane statute otherwise. ® 


6 243 N. Y. 8. 35, 42. 
82 Werenjchik v. Ulen Contracting Corporation (1930), 229 App. D. 36, 240 N. Y. S. 619. 
% 240 N. Y. S. 619, 620, 621. 
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In this review of so-called recognition cases, it only remains to notice 
briefly some international awards dealing with the effect of withholding po- 
litical recognition from a government upon the international responsibility of 
the state. The problem here is different in certain important respects from 
the problems presented to national courts. In the absence of agreement to 
the contrary, the international tribunal or commission is bound only by in- 
ternational law and treaties. While its function is judicial, it is constrained 
by no limitations such as find expression in municipal law in the “‘act of 
state”’ doctrine or the doctrine of political questions. The granting or with- 
holding of political recognition is of course a fact, to be considered with 
other facts, but inevitably it plays a more limited and less conspicuous 
part.* 

It will be recalled that it was held, in 1923, in the arbitration between 
Costa Rica and Great Britain before Chief Justice Taft as sole arbitrator, 
that obligations incurred by a de facto government are binding upon the 
state, and that the withholding of recognition from a de facto government 
does not estop the prosecution of claims against the state.* Two cases pre- 
sented by the United States in behalf of its nationals before the General 
Claims Commission, Mexico and the United States, have provided occasion 
for the application of these principles in situations a little more complicated. 
Huerta seized control of the Government of Mexico, maintained a short- 
lived administration which was never recognized by the United States, and 
was overthrown by forces of the Carranza régime to which recognition was 
later accorded. In the Hopkins case,* a claim was presented to recover on 
postal money orders purchased at Mexican postoffices during the Huerta ad- 
ministration. In the Peerless Motor Car Co. case,*? payment was claimed 
for automobile ambulances sold the Huerta government. Both claims were 
allowed. It was said that the Huerta government was clearly the régime of 
an usurper and that it was necessary to consider each transaction with such a 
régime on its peculiar facts. A distinction was suggested between ‘“‘acts of 
the Huerta administration in its personal character and acts of the Govern- 
ment itself in its impersonal character,’’ only the latter binding the Mexican 
State. Both the sale of postal money orders and the purchase of motor am- 
bulances were regarded as falling within the latter category, and hence as 
binding upon the state. The United States was not estopped to press the 
claims because it had refused to recognize the Huerta government. ** 


& Of. Request for an Advisory Opinion concerning the Status of Eastern Carelia (1923), 
Publications of the Permanent Court of International Justice, Series B, No. 5, p. 13. 

8% See this JouRNAL, Vol. 18 (1924), p. 147, Dickinson, Cases, 174. 

8 (1926) Mex. U. S. Op. Gen. Cl. Com’n, p. 42, this Journat, Vol. 21 (1927), p. 160. 

87 (1927) Mex. U. S. Op. Gen. Cl. Com’n, p. 303. 

88 See comment in this JouRNAL, Vol. 20 (1926), p. 541. 
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Considering the novel and difficult character of many of the problems 
presented, the deeply rooted prejudices involved in the Russian cases, and 
the natural desire of the courts to avoid commitments which might embarrass 
unnecessarily the executive handling of international negotiations, it would 
appear that the development of the law in recent recognition cases has been 
as coherent and satisfactory as could reasonably be expected. It has been 
assumed, of course, that the decision to grant or to withhold political recogni- 
tion is a political function and that courts are bound by whatever the politi- 
cal departments may decide. Within limits as yet not clearly defined, it has 
been settled by English and American cases that political recognition is 
retroactive in effect. Although it is beyond the competence of courts either 
to grant or withhold political recognition, it is clear that they must some- 
times construe the act granting or withholding recognition and that impor- 
tant rights may depend upon the construction adopted.*® It has become 
increasingly evident that courts are at times required to take cognizance of 
the existence of de facto governments, though recognition is withheld, and of 
certain of the consequences of their existence. Cases which reach the 
courts after the de facto régime has been recognized or has disappeared are 
least embarrassing; but cases arising before the outcome has been determined 
may depend upon similar facts and require adjudication by the application of 
similar principles. As regards standing in court, the American cases have 
taken the position that an unrecognized de facto government has no stand- 
ing; in brief, that it may neither sue nor be sued in national courts. The 
standing of a recognized state without recognized government has been 
distinguished on the ground that the continuity of the state is unaffected by 
the withholding of recognition from the government, and that the state may 
sue so long as there are officers recognized as competent to authorize a suit in 
its behalf. 

Cases concerned primarily with the effect of withholding recognition upon 
matters of private right have contributed most to the law’s development in 
recent years. A decade ago, unaccustomed to the somewhat novel practice 
of withholding recognition from a government for reasons other than its in- 
stability or irresponsibility, American courts were inclined to take no cog- 
nizance of an unrecognized government or its laws. It soon became evident, 
however, that this was an unnecessary and an impossible position. In 
Sokoloff v. National City Bank, decided by the New York Court of Appeals 
in 1924, it was suggested that ‘“‘a body or group which has vindicated by the 
course of events its pretensions to sovereign power, but which has forfeited 


8°Cf. The Gagara [1919] P. 95, Dickinson, Cases, 92; The Annette [1919] P. 105, Dick- 
inson, Cases, 96; Luther v. Sagor & Co. [1921] 1 K. B. 456, [1921] 3 K. B. 532, commented 
on in 22 Mich. L. Rev. 29, 130, and in this JourNnat, Vol. 19 (1925), p. 267; Inland Steel Co. 
v. Jelenovic, discussed supra, p. 216. 
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by its conduct the privileges or immunities of sovereignty, may gain for its 
acts and decrees a validity quasi-governmental, if violence to fundamental 
principles of justice or to our own public policy might otherwise be done.’’%° 
In later American cases, notably in those concerned with the situation in 
Russia, this suggestion has provided a point of departure for a more realistic 
approach to the problems presented. Russian nationals and corporations 
have been permitted access to courts. It has been intimated that Russian 
marriages and divorces may be recognized and that Russian commercial 
contracts may be adjudicated, under some circumstances, by reference to 
Russian law. Cognizance has been taken of the effect which Russian laws 
and decrees may have upon the ownership of property in Russia. The effect 
of Russian laws and decrees upon Russian corporations of the old régime has 
not been wholly ignored. In one case documents authenticated by Soviet 
Russian officials have been admitted in evidence. Moving conservatively 
from case to case, the courts have found a way to resolve most of the prob- 
lems presented without doing violence to justice or policy. 

Viewing this development in retrospect, it would seem clear that the courts 
may safely take another step, if indeed they are not already on the point of 
taking it, and recognize frankly that the withholding of political recognition 
presents no obstacles to the normal functioning of the conflict of laws process. 
Experience indicates that ‘“‘an inversion of the exception of public order’’™ 
is not required, that reference may be safely made to conditions prevailing or 
to laws in force under an unrecognized de facto government in the usual 
conflict of laws way, and that the residuary judicial power to reject a refer- 
ence on the ground that it would be inconsistent with the policy or public 
order of the forum is adequate to meet all emergencies likely to arise. This 
course need embarrass the political departments no more than the course to 
which American courts are already committed, and, for that matter, will 
probably embarrass them less than the course pursued by English and Amer- 
ican courts in other classes of cases where judicial self-limitation has never 
been successfully urged. The course suggested will involve no real encroach- 
ment upon the political departments. When political recognition is long 
withheld, for whatever reasons, it will relieve the courts of the necessity of 
marking an uncharted path through a maze of novel theoretical difficulties 
and will measurably increase the certainty and predictability of the law 
governing matters of private right. 


% 239 N. Y. 158, 166, Dickinson, Cases, 157, 160; this JournaL, Vol. 19 (1925), p. 270. 

“This statement is nothing else but an inversion of the exception of public order. In- 
stead of saying Soviet decrees are law but they will not be enforced if in a given case it is 
against public order, the court says: Soviet decrees are not law; but, exceptionally, when 
such non-recognition would lead to a result in opposition to public order, these decrees, 
nevertheless, will be enforced like law.’’ Habicht, ‘The Application of Soviet Laws and 
the Exception of Public Order,’’ this JourNAL, Vol. 21 (1927), p. 252. 

" Habicht, supra, note 90. 


FREEDOM OF THE AIR IN THE UNITED STATES 


By BLewettT LEE 
Of the New York Bar 


On September 15, 1930, the State Board of Commerce and Navigation 
of New Jersey made a ruling that aircraft would not be permitted to land on 
any New Jersey waters above tidewater within the jurisdiction of the state. 
The application had been made for permission to operate a five passenger 
flying boat between Nolan’s Point, Lake Hopatcong, a vacation resort, 
and New York City, and to set off a portion of the lake to make a landing 
place for the hydroairplane. It was stated that other inland waters in 
New Jersey were being used for a similar purpose, and the ground of the 
refusal was that aircraft flying from water constituted a menace to surface 
navigation. This ruling created considerable newspaper comment and 
aroused ' vigorous protest from persons interested in aviation, and by order 
of October 20, 1930, the ruling was limited to Lake Hopatcong. 

In some respects, lakes are ideal airports, since they involve no construc- 
tion costs. Hydroairplanes (or as they are likely to be called hereafter, sea- 
planes) are easily served by small boats, and while considerable water space 
is necessary for taking off and alighting, in the present state of the art, and 
it is necessary to use considerable speed in order to keep control of the ma- 
chine, a general rule forbidding the use of lakes would undoubtedly cut off 
many places from air service. Lakes which are quite large enough to accom- 
modate hydroairplanes might, on account of being situated in rough country 
or marshy land, be otherwise entirely inaccessible. The enormous value of 
lakes to flyers has been demonstrated by the Canadian Air Service, and 
while undoubtedly local police regulations would be properly applicable to 
the use of hydroairplanes upon a lake where the situation called for them, 
a general denial of such use would be a serious obstacle to aviation. In new 
countries, in the tropics, and in all countries having rough terrain, where air- 
planes are most needed, lakes and rivers are almost the only possible landing 
places. Indeed it is only in such countries that aviation is really commer- 
cially profitable at this time, as, for example, in Colombia. The New Jersey 
ruling is particularly hard on private flyers on account of the high cost of 
airports. 

The United States Government by the Air Commerce Act of 1926, passed 
on May 20th of that year,? has provided for the qualification of aviators 
and the establishment of flying rules. Section 11 (d) of the act punished 


11930 U.S. Aviation Reports, 193. 
244 Stat. L. 568. The books on air law reprint it. 
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exhibiting false lights and signals with intent to interfere with aérial naviga- 
tion ‘“‘in the navigable airspace or waters of the United States.’”’ This 
language is broad enough to show the intent of Congress to deal with all 
of the airspace above certain minimum safe altitudes of flight (Section 10), 
and the scope as to airspace indicates that the statute goes beyond what 
are technically navigable waters of the United States and covers any waters 
of the United States navigable in connection with the air. A seaplane con- 
nects all waters, which it can use, with the sea. The effect of such a broad 
interpretation of the statute would be to make all navigable waters in the 
United States waters of the United States for the purpose of air navigation 
but not for navigation by water only. It would be a serious business to 
make all navigable waters in the United States technically ‘navigable 
waters of the United States,’ on account of the penal laws punishing ob- 
structions and the like. Unquestionably interior waters which are naviga- 
ble by the use of hydroairplanes would now fall within the jurisdiction of 
the national government to the extent which the government chooses to act. 

Since, however, the action taken in New Jersey is not confined to intra- 
state flying, but addresses itself to flying between New York and New 
Jersey, the question arises whether or not the regulation is an unlawful 
regulation of interstate commerce and something beyond the power of the 
state to make at all. An aviator, having a federal license, flying a hydro- 
airplane registered under the laws of the United States, between New York 
and New Jersey, takes us back again to the case of Gibbons v. Ogden,*? where 
a New York law forbade steam vessels of New Jersey from operating in 
New York waters. In a contest in the courts between the licensed aviator 
with his licensed flying boat and the state authorities, it would not be un- 
reasonable to expect that the aviator would have the best of it, assuming 
that there was really room for his boat without danger to others. 

Observe that this is not the case of a law forbidding operation dangerous 
to surface craft, or forbidding loud noise audible more than a proper dis- 
tance, or forbidding creation of a nuisance, on state waters. Such a law, 
if reasonably framed, would very probably be sustained, and might even 
have the effect of causing the art of airplane construction to be improved. 
But simply to forbid the use of hydroairplanes at all would very likely go 
beyond the necessity of the actual situation, and on account of that very ex- 
cess be condemned as an unconstitutional regulation of interstate commerce.* 

An important provision of the Air Commerce Act of 1926 is that it ap- 
plies, as shown by its first paragraph, almost wholly to transportation in 
whole or in part by persons for business purposes, navigation of aircraft 
in the conduct or furtherance of a business, or navigation of aircraft from 
one place to another for the operation or the use of a business. As said by 
the managers on the part of the House of Representatives near the beginning 


39 Wheat. 1; 6 L. Ed. 23 (1824). 
* Railroad Co. v, Husen, 95 U. 8. 465 (1877), 24 L. Ed. 527. 


240 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of their statement to the House, ‘‘The clause [as to registration], of course, 
would not cover the use of aircraft for the purpose of transportation from 
home to office,” or intrastate flights. (This implies, of course, that flying 
was free before the act was passed.) It follows, therefore, that the grant of 
the right to fly covered by the statute is also limited to commercial flying. 
On the other hand, the air traffic rules were expressly intended to apply to 
every kind of traffic. Section 11 (a) (5) of the act expressly applies the 
traffic rules to “‘any aircraft.’”’ The way things are actually working out, 
all aircraft are being registered and all pilots are being licensed under the 
federal law, whether or not the flying is interstate or is commercial. State 
legislation plays its part in this result, and is expected to make the result 
complete for all flying. 

When we come to deal with small interior lakes and rivers not navigable 
waters of the United States, we enter upon the realm of matters where a 
national uniform rule is not possible. Every lake is different. On some a 
place to fly would be easy to provide, without sacrificing the safety of those 
who operate surface craft; on others this would be quite impossible. There 
is also the matter of the noise made by hydroairplanes which, in the present 
state of the art, is very objectionable, worse than that made by outboard 
motorboats. Just as local pilotage regulations under state laws have been 
sustained ever since the case of Cooley v. Port Wardens,® so reasonable 
local regulations necessary to the safety or comfort of the neighborhood 
ought to be sustained. The analogy between such local police regulations 
and pilotage laws and regulations is very close, bearing in mind, however, 
that ships are allowed to land somewhere, and are not driven away alto- 
gether. Instead of forbidding hydroairplanes on account of their noise, 
one might forbid the noise. 

In the present state of the art, a landing place is as necessary to an air- 
plane as a station is to a railroad, so that to deny the right of landing at 
least somewhere is equivalent to denying the right of flight. The confusion 
upon the subject of the law of the air is simply because flying is new. The 
law of interstate commerce as applied to railroads and ships has become 
commonplace. The precedents already made are just as applicable to air- 
planes as to vessels and trains. An interesting feature of the statutes now 
in force generally in regard to flying is that they do not confer the right 
of landing at all except in case of forced landings. For example, Section 
4 of the Uniform State Law of Aeronautics,’ in force in many states, provides 

5 Frederic P. Lee’s Legislative History of the Air Commerce Act of 1926 (public document 
entitled Civil Aeronautics), p. 48. This is a very useful and convenient work. See also 
his complete article on the act in 12 Am. Bar Assn. J. 371 (1926). 

6 12 How. 299, 13 L. Ed. 996. 

7 Lee’s Legislative History, 133. For the laws in 47 states see U. S. Aviation Reports for 
1928 and 1929, references in Mr. Newman’s article 39 Yale L. J. 1124, n. 49 (June, 1930), 


and State Adoption and Enforcement of Federal Air Law, by Frederic P. Lee, 16 Am. Bar 
Assn. J. 715 (Nov. 1930). 
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that “the landing of any aircraft on the lands or waters of another, without 
his consent, is unlawful, except in case of a forced landing.’”’ The right to 
land must be implied from the grant of the right to fly. 

The idea that the federal government has power over the subject of flying 
by virtue of its admiralty powers has ceased to receive serious considera- 
tion. It is true that seaplanes while afloat on the water are subject to the 
admiralty jurisdiction and are regarded as vessels. Indeed, the Uniform 
State Law of Aéronautics by Section 1 provides that ‘‘a hydroplane, while 
at rest on water and while being operated on or immediately above water, 
shall be governed by the rules regarding water transportation; while being 
operated through the air otherwise than immediately above water, it shall 
be treated as an aircraft.’”” (The word hydroplane is erroneously used to 
mean hydroairplane or seaplane.) Section 7 of the Air Commerce Act of 
1926 provides that the navigation and shipping laws of the United States 
shall not apply to seaplanes or other aircraft. 

Except when it is on the water or just above it, it is quite obvious that a 
hydroairplane is not a boat, but something as different from it as an aquatic 
birdisfroma fish. It is also obvious that the federal jurisdiction through its 
admiralty powers over navigable waters is not sufficient to justify the federal 
statute. Unless waters are used for interstate or foreign commerce either 
directly or through their connection with other waters, the waters, however 
navigable really, are not navigable waters of the United States in the tech- 
nical sense.® The general use of hydroairplanes on inland waters might lead 
Congress to change the present rule. As to what are navigable waters of a 
state, there is much diversity of ruling in the several states.!° Whether, for 
example, a small lake is navigable would be decided differently in different 
jurisdictions. Some states go so far as to say that a stream which will float 
logs is navigable, while others even treat as navigable, waters which can be 
used only for pleasure boats. The number of authorities on the subject is 
very great, and the tendency is in favor of holding waters navigable if 
possible, since the result is to give the public the right to use the waters as a 
highway and to withdraw the watersfrom private ownership. The history of 
the Air Commerce Act of 1926 has been instructively written by Mr. Fred- 
eric P. Lee, then Legislative Counsel of the United States Senate. The act 
is drawn with great care and its perusal will give a constitutional lawyer as 
much pleasure as Baron Parke is said to have received from a special pleading 
which he took to show a sick friend. Great pains were taken to keep the 

* Reinhardt v. Newport Flying Service Corporation, 232 N. Y. 215, 217; 133 N. E. 371; 
18 A. L. R. 1324, 1325 (1921). An opinion rendered September 8, 1930, by Assistant At- 
torney General Messerschmidt to the Railroad Commission of Wisconsin bases the right to 
use navigable inland lakes upon the idea that hydroairplanes are boats. 1930 U.S. Aviation 
Reports, 288. 

* The Daniel Ball, 10 Wall. 557, 565 (1870), 19 L. Ed. 999; The Montello, 11 Wall. 411 


{1870), 20 L. Ed. 191. The latter case states a rule as to what is navigable. 
A convenient reference is to the article on “Navigable Waters” in 45 Corpus Juris. 
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statute within the limits of the Congressional power over interstate and 
foreign commerce, and the act contains at the end a separability clause 
which provides against an accidental overstepping of these limits. 

The key to the statute is found in the fact that Congress is acting only 
under its power over commerce. As originally drawn, the statute provided 
for a centralized control of flights, but the Senate cut the statute down to 
interstate and foreign commerce. Some parts of the act, such as those 
providing for flying rules and those which punish showing false lights, are 
evidently intended to deal with all kinds of flying everywhere. It is obvious 
that in order for the flying rules governing interstate commerce to be effec- 
tive, they must be applied to intrastate commerce as well. This has been 
intimated in the only case which has yet been reported on the subject." It 
does not follow that every regulation actually made under the statute is 
constitutional as applied to intrastate commerce: there is doubt possible 
about some of them.’? Aviators may not fly at a height less than 500 feet; 
over congested areas 1000 feet. This is zoning the air, which modern instru- 
ments permit to be done. 

It is important to remember that whether there was a right of flying over 
private land at common law or not, statutes on the subject have conferred it 
very generally in the United States. In Section 4 of the Uniform Aviation 
Act, it is provided, 


Flight in aircraft over the lands and waters of this state is lawful, 


unless at such a low altitude as to interfere with the then existing use 
to which the land or water, or the space over the land or water is put 
by the owner, or unless so conducted as to be imminently dangerous 
to persons or property lawfully on the land or water beneath. 


A provision in the Air Commerce Act of 1926 gives in the altitudes above 
the minimum prescribed by regulation, ‘‘a public right of freedom of inter- 
state and foreign air navigation in conformity with the requirements”’ of the 
act. 

Once upon the well-known terrain of interstate commerce, there is an em- 
barrassment of riches so far as precedents are concerned. State police laws 
and regulations not in conflict with federal statutes can be applied to flying 
craft. The most interesting case so far is the one of the hydroairplane on 
Lake George in the State of New York." The proprietor of a hydroairplane, 
which was used in carrying passengers for pleasure around the lake, was 
arrested for running a floating vessel without a muffler, contrary to the New 


1 Neismonger v. Goodyear Tire & Rubber Co., 1929 U. S. Aviation Reports, 96, 98 (Feb. 
22, 1929, No. Dist. Ohio). An intrastate flying case, in which an injunction has been 
expected. 

2 See “Aviation Law and the Constitution,” by Arthur L. Newman II, 39 Yale Law 
Journal, 1113-1129 (April, 1930). 

18 People ex rel. Cushing v. Smith, 196 N. Y. Supp. 241, 242; 119 Misc. Rep. 294, modified 
in 198 N. Y. Supp. 240, reversed in 199 N. Y. Supp. 942 (1923). 
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York law applicable to state waters. He sued out a writ of habeas corpus 
and was discharged by the trial judge on the ground that a hydroairplane is 
not a floating vessel and that only Congress could punish such an act. 
Upon appeal, the order was modified and was ultimately reversed on the 
authority of the Reinhardt case, in which the highest court of New York 
held that a hydroairplane on the water is a vessel. The statute has since 
been amended so as not to apply to hydroairplanes by the New York act of 
March 23, 1929. 

The State of New Jersey, where the question discussed in this article first 
arose, is one of the most advanced in the matter of air legislation. It has 
adopted the Uniform Aviation Act, has required a federal license from its 
pilots engaged in intrastate commercial flying, and has enacted that aircraft 
flying in intrastate commerce must come up to the federal requirements of 
those flying in interstate commerce.'* 

As regards the policy of local regulations, it is worth noting that the 
French encourage the use of inland waters for flying, and there are maps 
showing on what parts of French inland rivers and lakes it is possible to 
alight. Military men will approve of this, since it furnishes experienced 
aviators for future war service. Young men love the bright face of danger, 
and the state can turn the sport of flying to vital uses in time of need. 

It has been claimed that sovereignty over the upper airspace exists only in 
the United States and none in the states." This doctrine creates new diffi- 
culties of its own. The result of excluding altogether state legislation might 
be unfortunate, and the actual legislation proceeds upon a different theory. 

The respective domains of legislation over the airspace as between federal 
and state governments can be readily solved just as in case of the land and 
waters underneath. The federal government has power of legislation over 
the airspace for federal purposes, including the regulation of interstate and 
foreign commerce, and the state governments respectively have power of 
legislation for the purpose of intrastate commerce, and in the exercise of their 
police power the residuary powers of legislation for all purposes not federal. 
The federal government also has power of legislation over intrastate com- 
merce to the extent necessary to protect interstate commerce. 


4N. J. Laws of 1928, p. 133, of 1929 p. 721, of 1930 p. 332. 

* “The Air Domain of the United States,’’ Frederic P. Lee (1928), partly reprinted in his 
legislative History, etc., at p. 104. See especially the very interesting case of Smith »v. 
New England Aircraft Co. (Mass.), 170 N. E. 385, 389, 391 (March 4, 1930) for the opposite 
view. This case deals with the rights of owners of land adjoining an airport. The subject 
of trespass by passing over is also ruled upon. An injunction was refused, but one was 
granted in Swetland v. Curtis Airports Corporation, 41 F. (2d), 929 (1930). Judge Hahn’s 
opinion contains an interesting general discussion. At page 937 he points out that the 
celum of Accursius was probably only a few hundred feet up. For a French case in which 
damages were allowed, see Dickinson’s Cases on the Law of Nations 371 (3 Revue Juridique 
de la Locomotion Aérienne, 282). American cases of physical injuries by aircraft are col- 
lected in 9 N. C. Law Review, 60 (Dec. 1930). 
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Attention is called to the prospect of further state legislation. At the 
recent (1930) meeting of the American Bar Association, a draft of a Uniform 
State Air Licensing Act, applicable to intrastate commerce, was approved. 
The Committee on Aéronautical Law of the association has also under con- 
sideration a Uniform State Aéronautical code. The goal of uniformity of 
air law throughout the United States is at last in sight. Attention is also 
called to the 41 articles containing the work of the Warsaw Convention on 
International Transportation by Air in October, 1929, at which 33 nations 
were represented, including three from Latin America. 

In Section 6 of the Air Commerce Act of 1926 we read: ‘“‘The Congress 
hereby declares that the Government of the United States has, to the exclu- 
sion of all other nations, complete sovereignty of the airspace over the lands 
and waters of the United States, including the Canal Zone.” Foreign na- 
tions deal only with the federal government, and as to them this declaration 
is appropriate, and it is to them that it is directed. 

In Section 2 of the Uniform State Aéronautics Law adopted by many of 
the states, we read: “‘ That sovereignty in the space above the lands and waters 
of this State is declared to rest in the State, except where granted to and as- 
sumed by the United States pursuant to a constitutional grant from the 
people of this State.”” The exception manifestly refers to the powers granted 
the federal government by the federal constitution. The declaration as to 
the sovereignty of the state over the airspace refers to all other powers. There 
is no real conflict between the two statutes. 

In view of modern discoveries as to the extent of space, it is fair to ask what 
is the upper limit of this statutory sovereignty of the air. The inverted 
bowl of heaven which ‘‘impotently rolled” over the medieval jurist, was to 
him a real boundary. His celwm was only a few hundred feet aloft." How 
are we to deal with an ever-moving sky whose height is insufficiently reckoned 
in light-years? Are we to suppose that sovereignty extends so far, or that 
the United States, like the Poet’s Sejanus, with each advanced step blots outa 
star of heaven? We might have learned from the prevalence of the ancient 
art of falconry that flying overhead is not of itself a trespass. And just as the 
problem of trespass by flying is solved by limiting the land owners’ rights to 
the height needed to protect his effective possession, so the problem of the 
dominion of the state over the airspace above its land and territorial waters 
is to be solved by the height needed to protect the state’s effective possession 
and use of the superincumbent airspace. The effective range of its cannon 
will be the utmost limit of its exercise of sovereignty over the air, as it once 
was (now it is much less in distance) over the sea. The state can act no 
further. For a nation to claim sovereignty over space which it cannot con- 
trol is like claiming sovereignty over the moon when it is overhead. This 
limitation of the power of sovereignty is a condition, not a theory. As Mr. 
Justice Holmes has said, sovereignty is a pure question of fact. 

In a recent article by Patricolo Majo in the Revue Juridique Internationale 
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de la Radioeléctricité, * the conclusions reached after an interesting discussion 
are as follows: The sole sovereignty which it is possible to admit over space, 
is a sovereignty limited in height, in regard to aviation, that is to say, in the 
matter of aéronautic law. The ether, medium of transmission of radio- 
communications, ought to be considered as an element absolutely free. 

The argument that ether-space is free because its control is beyond the 
physical power of the state (for who can stop the Hertzian waves?) applies 
also to airspace so far as concerns aircraft flying so high and in such a way as 
to be beyond the physical control of the state below. The heart of the matter 
is, where is the limit of actual power? What is the use, says this author, of 
this assertion of sovereignty by a state? How can it be guaranteed against 
aircraft which fly over its territory at five or six thousand meters aloft and at 
a speed of five hundred kilometers an hour? In our country airplanes have 
already climbed over eight miles and have flown for commercial purposes at a 
speed of 270 miles an hour. Aircraft have not yet reached by any means 
their limit in height and speed of flight. In the future much long-distance 
flying will undoubtedly be done at night and done at great heights in order to 
gain great speed. Also the problem of noise made by flying is not insoluble. 
SirSefton Brancker, the lamented Air Vice Minister who perished recently in 
the catastrophe at Beauvais, prophesied that within a hundred years men 
will fly at a height of 50,000 feet and at a speed of 760 miles near the ground, 
and vastly greater speed at 50,000 feet aloft; that men will make a journey 
from Southampton to New York in four and a half hours.!’ 

“Sovereignty is a question of power and no human power is unlimited.’’!® 
The artificial notion that the state has absolute sovereign power to unlimited 
height will not forever restrict the world in the use of the upper airspace for 
a highway. The doctrine is no longer fruitful. Aviation outgrows it. 
In order to punish crimes on aircraft, it is necessary to return to the analogy 
of the ship, and certainly in airships over the high seas.!® Eckener carried 
law with him. It was found impossible for any nation to forbid the use of 
the high seas.2° Governments exist for the exercise of power, and where 
power no longer exists, sovereignty becomes a mere ascription. From the 
point of view of actual control, the analogy of the high airspace is to the high 
seas, and of the low airspace to the marginal seas. An airplane in the high 
air may conceivably be dangerous to the surface below, but if it should fall 
there would be nothing left to punish. The risk of collision is reduced and 


Fifth Year, No. 20, Oct—Dec. 1929, pp. 266-7, 270-271. One should consult 
“Aviation and International Law,” by Manley O. Hudson, 1 Air Law Review, 183-210 
(April, 1930). 

New York Times, Oct. 12, 1930. Squadron Leader A. H. Orlebar, of Great Britain, 
is credited with a speed of 357.723 miles an hour in 1929. 

8 Holmes, J., in The Western Maid, 257 U. S. 418, 432 (1921). 

? Ninth International Juridical Congress at Budapest, 2 Air Law Review, 74 (Jan. 1931). 

*© For the origin of the rule as to the limit of the marginal sea, see Jessup, The Law of 
Territorial Waters and Maritime Jurisdiction, 48, 65 (1927). 
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the prospect of safe landing is improved by high flight. Not high flight but 
low flight is forbidden by law. The chance of something dangerous being 
dropped by accident is so small as to be not worth considering. If the air- 
plane is beyond effective gunfire, the state below cannot control it, any more 
than the state can stop aérolites from falling, or end a voleanic eruption. 
Beyond the range of effective gunfire, the airspace requires no lucubrations 
of jurists to make it free: it simply 7s free. Men have learned to fly there.”! 
Freedom has its zone, and in those heights monopoly falls back like Lucifer 
when he saw the stars. 

Von Bar, Bluntschli and other jurists make a distinction between free air- 
space and territorial airspace. The time may come when the United States 
will be advocating for all nations a narrow territorial airspace just as England, 
the greatest of maritime Powers, now advocates a narrow territorial sea. 
Will Americans or Englishmen or Frenchmen or Italians be content if they 
can be prevented by law from flying across other countries even at the most 
harmless heights? The Shah of Persia once forbade more than one flight a 
fortnight across his country. The theory of an unlimited sovereignty over 
the air may cost us dearly. We have suddenly become a great flying Power, 
and will want to fly everywhere. Americans build a dam in Abyssinia. 
Are they not to fly thither from the sea without the consent of England, 
France or Italy? These Powers might behave like we do, and forbid our 
passage. 

At great heights the air escapes from all authority, said Von Bar.” As early 
as 1887 Holtzendorff pointed out that the air dominion was limited by the 
range of gunfire (then rifle fire), and suggested, therefore, a limit of 1,000 
meters.”*> In 1896, Rivier had already pointed out that if there should be a 
limit in height of aérial territory, it should be governed by the range of 
cannon.“ ‘This doctrine of limited height has never since lacked the support 

*1 That there is still a space where the air is free, see “Guns against the Airplane,” 140 
Scientific American, 424-7 (May, 1929), where the highest vertical range of fire given is 
42,000 feet, and that of the three-inch gun ‘ideal for bombing aircraft flying at the lower 
altitudes’ touches about 30,000 feet. From “Eight Miles High,” by Robert B. Renfro, 17 
Aéro Digest, 62 (July, 1930), it appears that Lieut. Apollo Soucek, U. S. N., in a Wright- 
Apache plane reached a height of 43,166 feet. Bombers are supposed to fly at about 12,000 
feet. To quote from the first article mentioned, at p. 424, ‘The principal réle of the gun is 
to destroy the airplane, or to force it to climb to such high altitudes that it cannot accom- 
plish its mission of obtaining information, taking photographs, bombing or raiding.” Ob- 
viously a gun which will do this has a sufficient range for military purposes; no greater is 
required for any other reason. The range of flight is now higher than the effective range of 
artillery. An excellent discussion, written before airplanes flew so high, will be found in 
Merignhac, Les lois et coutumes de la guerre sur terre, 196-202 (Paris, 1903). 


221 Annuaire de l'Institut de Droit International, 304 (Ghent, in 1906). 

232 Handbuch des Vélkerrechts, 230. 

*4 1 Droit des Gens, 140-141. The best general reference is perhaps J. W. Garner, Recent 
Developments in International Law, 141-160 (1925), discussing all the theories, with many 
citations. A classical discussion of freedom of the air is Fauchille’s in his Traite de Droit 
International Public, Vol. 1, Part 2, pp. 581-592, 597, 598, 605, 622 (1925) 8th Ed. by Bon- 
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of eminent jurists. The names of Merignhac and Oppenheim will also be re- 
called. To illustrate the doctrine here maintained, aircraft traveling at a 
great height without stopping would have the right to fly from the United 
States to Alaska across Canada without permission from Canada; Canadian 
aircraft, in the same way, from Montreal to Halifax across Maine without 
the consent of the United States. The landlocked countries like the Vatican, 
Czechoslovakia, Austria, Hungary, Switzerland, Bolivia, Paraguay, Afghan- 
istan, Abyssinia, Poland, the Belgian Congo, can never accept the doctrine 
of absolute sovereignty of the air without the right of innocent passage. 
They would imprison themselves; what hope is there here for the general 
consent which gives rise to international law? 

We are told that ‘‘ Freedom from her mountain height unfurled her stand- 
ard to the air,’”’ but Freedom must now go up higher than that to unfurl her 
standard, and certainly it would be anything but appropriate for her to use 
the United States flag for the purpose. It is not our fault that the beautiful, 
hunted angel was not compelled to beat her ineffective wings against the void. 
For read what follows: 

Section 6 (ce) of the Air Commerce Act provides, after forbidding foreign 
aircraft to be navigated in the United States otherwise: 


If a foreign nation grants a similar privilege in respect of aircraft 
of the United States, and/or airmen serving in connection therewith, 
the Secretary of Commerce may authorize aircraft registered under 
the law of the foreign nation and not a part of the armed forces thereof 
to be navigated in the United States, and may by regulation exempt 
such aircraft, and/or airmen serving in connection therewith, from 
the requirements of section 3, other than the air traffic rules; but no 
foreign aircraft shall engage in interstate or intrastate air commerce. 


This last clause creates as completely as possible a monopoly of flying, 
throughout the United States. It forbids a Canadian to fly to Mexico in his 
own plane on business without stopping.* The spell of Circe must have been 
upon us! We never saw Our Eagle ‘soar aloft on ample pinion,’ we saw only 
a new trough to get our feet in. (The trough was empty.) When the slave 
breathed the air of England his chains fell from him, but when the flying man 
breathes the air of the United States, his wings fallfrom him. Orientals tell 
of a valley so deadly that birds cannot fly overit. This clause of the statute 


fils. Other recent general references are 1 Oppenheim International Law, 417-424 (Mc- 
Nair’s Ed. 1928). ‘Developments in Aerial Law,’ by R. F. Williams, 75 U. Pa. L. Rev. 
139-153 (Dec. 1926). The Wrights did not begin to fly until 1903. The third edition of 
Diena’s Diritto Internazionale Pubblico is now appearing. Professor Diena supports the 
doctrine of a sovereignty limited in airspace (article of Patricolo Majo, supra.) 

25 Compare Grogan v. Walker & Sons, 259 U. S. 80, 87 (1921), 42 Sup. Ct. Rep. 423; 66 
L. Ed. 836. Not only should the law permit transit across the country overhead, but the 
use of airports on the way, if necessary, should be permitted in order to give the right of 
innocent passage. (Compare Articles 18 and 24 of the Air Convention of October 13, 1919.) 


t 
g 
8 
21 
r 


248 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


marks the burial place of the doctrine of innocent passage,?* which it was 
claimed by those who pleaded for absolute sovereignty of the air, would re- 
lieve the hardship of that doctrine. In the Air Convention of October 13, 
1919, the treaty provision in regard to sovereignty was in consideration of the 
promised freedom of innocent passage. We have used the reverse of the 
medal, and suppressed the obverse. The gallant Frenchmen who recently 
flew to New York from Paris and then went on to Dallas and other cities for 
compensation, apparently violated this act. To have fined them would have 
been barbarous. This kind of statute, monopolizing the airspace for na- 
tionals and exploiting it for the benefit of local industrialists, is what the ad- 
vocates of the doctrine of freedom of the air foresaw as inevitable, and this 
has prevented them from giving up the good fight for the right of man to the 
free use of the air. No recantation has ever come from that valiant band of 
jurists. We Americans have followed the white plume of Henry of Navarre: 

Down, down with every foreigner, 

But let our brethren go. 


Our brethren may have some difficulty, however, in taking their aircraft 
with them everywhere they wish to go, for this exclusion of foreign aircraft is 
a game at which two can play, indeed many more. We are a flying people, 
yet it is we who are teaching other nations by our example, to close their 
airspace against us.2”. This law has made a closed sea of the air from Miami 


% “ Art.2. Each contracting State undertakes in time of peace to accord freedom of inno- 
cent passage above its territory to the aircraft of the other contracting States, provided that 
the conditions laid down in the present convention are observed... .” “Art. 15. Every 
aircraft of a contracting State has the right to cross the airspace of another State without 
landing. ...”’ Aérial Navigation Convention of October 13, 1919. Printed in Lee’s 
History, etc., 158, 160. The ratifications beginning at page 156 show that nearly all the 
great civilized nations have adopted the convention, notably the great air Powers, such as 
the British Empire, France and Italy. Chile, Panama, and Uruguay have ratified it. The 
right of innocent passage is also granted by the Pan American Convention on Commercial 
Aviation of February 20, 1928, Articles IV and XII, Lee’s History, etc., 170, 172. We have 
signed both conventions, but ratified only the latter. See also Note 27. 

27 In Venezuela a similar law providing for a monopoly of internal flying by nationals was 
adopted June 6, 1920. There are such laws also in Argentina and Brazil. In Peru, on the 
other hand, except over certain prescribed areas, foreign aircraft are allowed to fly as low as 
3,000 meters. 2 Antokoletz, T'ratado de Derecho Internacional Publico, 371 (Buenos Aires, 
1928); Hans Oppikofer (collecting statutes), League of Nations Report, C.339, M. 139. 
1930. VIII. 6. Pages 93, 111-112; and especially Survey of Commercial Aérial Navigation 
Law in Latin America by Julius L. Puente, 1 Journal of Air Law, 128 (April, 1930). The 
right to fly across the country without previous permission of the local authorities, in the 
absence of an arrangement by convention, has been refused in Argentina, Brazil, Chile, 
Colombia, Cuba, Salvador and Venezuela. Already in 1916, however, Panama had taken 
counsel of her hopes instead of her fears. In Article 1968 Codigo Administrativo it is written, 
“ Aérial Navigation is free over the whole territory of the Republic without any other 
restriction than as provided by law for the proper security of the State.”’ There at least the 
new ways opened by science and inventive genius have not been closed by law. As pointed 
out by Henry-Couannier in his Elements Créateurs du Droit Aérien (Paris, 1929), the doctrine 
of absolute sovereignty of the air has worked in the interest of the small states, which can 
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to Seattle. But we have not watched a larger closed sea of the same kind 
spread from the Caribbean to the Antarctic Ocean over Venezuela, Brazil, 
and Argentine, even overCuba. We forget that Latin America with Canada 
is much larger than the United States. ‘But no foreign aircraft shall engage 
in interstate or intrastate air commerce.’”’ To such nations as are interested 
in reciprocity, what reciprocity can we offer as to internal flying? Perhaps 
their internal flying would be their most profitable business. We want to 
fly to them, but they care very little about flying to us. The craving for 
airspace is nearly all on our side. We are plucking out our own flying 
feathers. Our great competitor, France, with fair hope of the hegemony of 
the air, pays subsidies, but keeps the right of innocent passage. Itis wortha 
subsidy. Germany, which flies more than any other Power except ourselves, 
maintains the freedom of the air. The hopes of mankind lie in the growth of 
limitations upon sovereignty. The new Madam Roland will say, ‘‘O Sover- 
eignty how many crimes are committed in thy name!”’ 

When the author of these lines first wrote upon this subject (1913),*8 
the fear of air bombs had not yet clutched at the heart. Men’s thoughts 
turned to freedom as naturally as flowerstothe sun. We then recalled the 
great apostrophe of William Tell to the storms of his native land, “ Blow, 
Ye are the winds of Liberty!”’ and hoped that no jurist would be found to 
tell him that any foreigner riding on those winds would be subject to punish- 
ment. What seemed then so preposterous as to point a jest, became in thir- 
teen years the law of the United States. The winds of Switzerland are still 


the winds of Liberty. ‘‘Over all nations is humanity.”’ Our protection 
must be Air Defence, not narrow and greedy laws. We let humanity down 
when we refuse the innocent passage of the air. No other great air Power 
does so. De Visscher has proposed as the only way out of the present 
situation in the world that the right of innocent passage be made a principle 
of international law.2® He accepts the formula La circulation aérienne inter- 
nationale est libre. The freedom of innocent passage, not the right of sov- 


on this basis close their air frontiers against the world. An excellent account of the present 
world situation will be found in Kenneth W. Colegrove, International Control of Aviation 
(Boston, 1930). Professor Colegrove thinks the United States should ratify the Air Naviga- 
tion Convention of 1919 as amended (pp. 93-94). This would automatically give Congress 
power to regulate intrastate commerce, for the purposes of the convention. Missouri v. 
Holland, 253 U. S. 416 (1920). In Henry-Couannier’s book (144), the following countries 
are given as having adopted in their legislation the principle of the freedom of the air: Ger- 
many, Austria, Bulgaria, Danzig, the Sarre, Switzerland, and Yugoslavia. (Attention is 
called to his international bibliography at page 299.) 

28 See “Sovereignty of the Air” in this JourNnau, Vol. 7 (1913), p. 470. 

9 2 Zeitschirft fiir das Gesamte Lufirecht 4, 16 (1928). At the 1930 meeting in New York 
of the International Law Association, one of the principles adopted was that all countries 
should agree to an Air Navigation Convention in which each contracting party should 
undertake to accord in time of peace freedom of innocent passage above its territory to 
private aircraft of the other contracting parties, provided that the conditions laid down by 
the convention are complied with. 1 Air Law Review, 468 (Nov., 1930). 
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ereignty, is the great matter. To borrow from Henry-Couannier, if the 
doctrine of the absolute sovereignty of the air should cease to be a dead letter, 
it would be necessary to disregard it on account of the requirements of aérial 
navigation. Already our statutory prohibition of aviation can be evaded 
by irregular flights. The prospects of its future enforceability along our im- 
mense air frontier are not good. In 1919 the soldier shut the jurist in a 
tower. The engineer has come to the rescue. 

From Lee’s Legislative History (38, 157) we learn that in the appendix 
to the House Report® of March 17, 1926, under Section 6 it is said of the 
International Air Navigation Convention of 1919, which our government had 
signed but had since ignored, 


So long as the United States fails to ratify the convention, the con- 
vention would, by its terms, bar aircraft of this country from flight in 
Great Britain, Canada, and other British Dominions, France, Italy 
and Belgium, among others. An amendment to the convention per- 
mitting any nation a party thereto to conclude special conventions for 
the avoidance of such prohibition, is pending, but has been ratified by 
only a few of the 22 contracting nations. 


In fact, fourteen ratifications of the amendment had already been filed by 
August 4, 1925, and the amendment itself was in force on December 14, 


1926. 
In this appendix Section 6 was represented to be for the purpose of retalia- 


tion. When men are arranging a monopoly, which, if it is a financial success, 
will invite the odium of all other nations, a sense of shame is a good deal to 
expect, but one may still complain of the lack of a sense of humor. The real 
purpose was to prevent foreigners from getting a scrap of the business. 
Even intrastate commerce was forbidden them. On May 20, 1927, we sent 
our first flyer to Europe—Charles Lindbergh. He received so great a recep- 
tion that now the only adequate retaliation would be to repeal from our law its 
ignoble and unworthy discrimination against foreigners. At least the right 
of innocent passage could be given. Behind its iron mask, the statute bases 
the entrance of foreign aircraft upon reciprocity, and then makes reciprocity 
almost impossible. A clever hand was excluding all foreign aircraft. 

In an Associated Press dispatch from Mexico City of February 1, 1931, 
appears the following: 


The Department of Communications has announced that American 
pilots who land in Mexico without permission of the Mexican Govern- 
ment will be detained and their planes held subject to confiscation. 

The department explained that the order had been issued because 
American pilots have repeatedly disregarded warnings that they must 
have permission from the government to fly over Mexican territory. 

The department recently placed a ban on commercial flying by for- 
eign aviators in Mexico without a government permit. These orders 
excepted pilots of established air lines. 


30 No. 572, 69th Congress, Ist Session. 
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Our example is contagious. Under our law, what reciprocity shall we 
now offer Mexico? Meanwhile our statute should be a warning to all the 
world that it is against the common benefit of mankind to accept into inter- 
national law the doctrine of sovereignty of the air unless it is limited by the 
right of innocent passage. The air Powers would also do well to consider 
the effect of unlimited sovereignty of the air upon their airways to their colo- 
nies and upon their future air commerce with the world. 

This article closes with quotations from two rather far-seeing Frenchmen. 
The first is a conclusion of Henri Bouché, editor of L’ Aéronautique.*! 


The international character of air traffic is a new development. We 
have no longer to deal with a traffic which goes from one country to 
another without penetrating the latter’s territory, but merely touching 
at the port and returning to the sea; in the near future it may be possi- 
ble to fly over countries at altitudes which will make sovereignty an 
empty word because all control will be illusory. 


The second is from Emmanuel Chaumié, an official in the French Air 
Ministry,” speaking of a requirement which makes the establishment of 
regular air lines dependent upon the authorization of the countries flown over. 


It would be foolish to think that this restriction of the liberty of the 
air which we have not advocated can be long maintained... . If 
. . . through narrow nationalism we wish to keep for ourselves alone 
the use of our sky, we will divert from the more direct and convenient, 


though not obligatory, French routes the very traffic that we seek. 
We must take as our goal the development of French sectors of inter- 
continental routes so that when the air becomes as free as the sea is 
now these French lines will be preferred to other possible ones, in 
international traffic. 


POSTSCRIPT 


Since the foregoing article was written, on February 19, 1931, the Senate 
ratified the Pan American Convention of Commercial Aviation, dated Febru- 
ary 20,1928. This convention has so far been ratified by five of its twenty- 
one signatories, Panama, Mexico, Guatemala, Nicaragua, and the United 
States, between whom it will become effective. Article IV provides that 
each contracting state undertakes in time of peace to accord freedom of inno- 
cent passage above its territory to the private aircraft of the other contract- 
ing states, provided that the conditions laid down in the convention are 
observed. Under Article X XII, each contracting state has the right to estab- 
lish reservations and restrictions in favor of its own national aircraft in regard 
to the commercial transportation of passengers and merchandise between two 
or more points in its territory, and to other remunerated aéronautical opera- 
tions wholly within its territory. Obviously the effect of this convention 
upon the Air Commerce Act of 1926 will be small. 


1 Report to League of Nations, etc. C.339,M.139. 1930. VIII.6. p. 81 (Geneva, 1930). 
® Colegrove, International Control of Aviation, 38. 


SANCTIONS CONSTRAINING DIPLOMATIC REPRESENTATIVES 
TO ABIDE BY THE LOCAL LAW 


By CHESNEY HILL 
M.A., Harvard University 


Although diplomatic representatives enjoy certain immunities in the 
countries to which they are accredited, they are not free to disregard the laws 
of the state receiving them. When a diplomatic representative breaks the 
local law, the ordinary procedure and the usual sanctions cannot always be 
applied. However, the individual or the state injured by infraction of the 
law by the diplomatic representative is protected by a number of sanctions 
and means of applying them. The purpose of this study is to examine their 


effectiveness. 
I. OBEDIENCE TO SUBSTANTIVE LAW 


Diplomatic representatives are granted certain privileges, and some of 
these constitute exceptions from the local substantive law. For example, 
the diplomatic representative is usually relieved of the payment of taxes on 
his residence and personal property. In the United States, rulings of the 
Attorney-General and regulations promulgated by the Treasury Department, 
make an exception of diplomatic representatives in applying statutes 
regulating the transportation and use of intoxicating liquors.!_ Unless the 
diplomatic representative enjoys a privilege in regard to a matter, he is bound 
by the local substantive law, although he has immunity from the ordinary 
criminal, civil and police jurisdiction of the receiving state. The weight of 
opinion of publicists* and the practice of states* prove that the diplomatic 
representative is considered bound by the local law. 

1 Attorney-General Palmer, Feb. 5, 1919; letter of Secretary of State Charles E. Hughes to 


Representative Davis, New York Times, Jan. 6, 1924; 25 U.S. Treasury Decisions, Internal 
Revenue, pp. 144-45 (T. D. 3484); text also in Dickinson, E. D., Cases on the Law of Na- 
tions (1929), p. 568, n. 18. 

? Fenwick, C. G., International Law (1924), p. 361; Satow, A Guide to Diplomatic Prac- 
tice (1922), I, p. 252; Von Frisch, Strupp’s Wérterbuch des Vélkerrechts und der Diplomatie 
(1922), I, p. 401; G. Jnganni, Die strafrechtlich Exterritorialitat der diplomatischen Personen, 
pp. 38-48; Sir Cecil Hurst, “‘ Les immunités diplomatiques,” 12 Academie de droit international, 
Recueil (1926), p. 13; Hershey, Amos S., Essentials of International Public Law and Organi- 
zation (1927), p. 405; Hyde, C. C., International Law Chiefly as Interpreted and Applied by 
the U nited States, I, pp. 759-760. Oppenheim, L., International Law, 3rd ed., I, sec. 387, 
does not believe that it is so well established that the substantive law binds the diplomatic 
representative, citing Beling, Die strafrechtliche Bedeutung der Exterritorialitdét (1896), pp. 
71-90. 

* Lord Burleigh to L’ Aubespine, French Ambassador, who in 1587 endeavored to assassinate 
Queen Elizabeth, saying that although he escaped the punishment, he was not acquitted 
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DIPLOMATIC REPRESENTATIVES AND THE LOCAL LAW 


II. PRECAUTIONARY AND Paavaberes MEASURES 


The receiving state may take precautionary or preventive measures against 
actions of diplomatic representatives which endanger its safety or that of its 
inhabitants. Such actions define the limit of the inviolability of the diplo- 
matic representative. The Institute of International Law, in Article 6 of its 
code of August 13, 1895, states that inviolability may not be invoked: 

1. In the case of lawful defense on the part of individuals against acts 
committed by persons who enjoy the privilege; 

2. In case of reprehensible acts committed by them, compelling the 
state to which the minister is accredited to take defensive or precau- 
tionary measures; but except in cases of extreme necessity, this state 
must confine itself to making the facts known to the government of the 
said minister, to requesting the punishment or the recall of the guilty 
official, and, if necessary, to surrounding his house to prevent illegal com- 
munications or public expressions of opinion.® 


Most publicists take a similar position.’ States have found it necessary to 
take precautionary measures from time to time, including restraint, coercion 
and occasionally arrest and imprisonment, and in a few instances individuals 
have used self-defense. Necessity of use of restraint arose more frequently 
in past centuries than it does today, but there have been some instances 
within the past half-century.’ At present the chief application of restraints 
is in the field of police regulations, particularly traffic ordinances.* 


III. SatisFacTION THROUGH THE DIPLOMATIC CHANNEL 


Redress for violation of law by the diplomatic representative may be 
sought in various ways. A method always available is complaint through 
the diplomatic channel, and this is the most frequently used. Other methods 
which may be available are: suit of the diplomatic representative in the courts 
of the sending state, or suit in the courts of the receiving state in case of 
waiver of immunity, or in case the diplomatic representative remains in the 
receiving state after his immunity ceases. 


from the guilt of the offense, Ward, R. P., The Law of Nations, II, pp. 314-15; Phillimore, 
Commentaries upon International Law, II, sec. CLXI, pp. 206-7. Decision of Kammerge- 
richt of Berlin, June 26, 1899, 29 Clunet (1902), pp. 146-47; 1899 U. S. Foreign Relations, 
p. 318; Moore, Digest, II, pp. 778-79. 

‘Field, Outlines of an International Code, Arts. 109, 153; Foster, J. W., The Practice of 
Diplomacy (1906), p. 160; Hershey, op. cit., p. 403, n. 32; Satow, loc. cit.; Von Frisch, op. cit., 
p. 400. 

’ Scott, J. B., Resolutions of the Institute of International Law (1916), p. 120. 

* Hall, International Law, 8th ed., p. 223; Hyde, op. cit., I, p. 760; Cobbett, Leading Cases 
on Int. Law (1922), I, p. 306; Clunet, E., 14 Clunet (1887), p. 396. 

"Case of Waddington, Satow, I, sec. 298; Sun Yat Sen, 1896; Legation of Pope in France, 
1906, 14 Clunet, p. 176. See Ch. de Boeck, “L’Ezxpulsion et les difficultés internationales 
qu’en souléve la pratique,” 18 Acad. de dr. int., Recueil (1927), pp. 510-17. 

* Post, pp. 265-267. 
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Sir Cecil Hurst outlines the procedure to be followed in gaining satisfaction 
for injury by means of the diplomatic channel.® The first step is to address 
the person charged with the injury. The motives influencing the diplomatic 
representative to meet his obligations are: first, the public opinion of his own 
country which will denounce as a reflection on its own honor the failure to 
meet obligations; and second, the bad reputation, and possible peril to 
diplomatic career, arising from his actions. An additional motive is fur- 
nished minor members of a mission by the knowledge that their immunity 
may be waived by their government. 

In case the direct demand is ineffective, the matter may be carried before 
the head of the mission. If this is also ineffective, it is necessary to request 
the assistance of the Minister of Foreign Affairs of the receiving state, who 
will communicate with the chief of the mission concerned. The measures 
which the head of the mission may take in relation to his subordinates are 
determined by his instructions.’° If the head of the mission believes the 
charge is warranted, he will so inform the Minister of Foreign Affairs, and 
may advise his subordinate to make settlement, or may prefer that immunity 
be waived, in order to get judicial determination of the case." 

If the head of the mission does not take action, the Minister of Foreign 
Affairs may appeal to the sending state.'2 Genet points out that the head of 
the mission may prefer that suit against his subordinate be brought in the 
courts of the sending state." It is the opinion of Sir Cecil Hurst that ami- 


cable representations made to the chief of the mission almost always suffice 
to assure the satisfaction of the claim or to lead to some means of regulating 
the difference. Most states provide for the control of diplomatic officers 
through their department of foreign affairs."4 

The treatment of cases through the Ministry of Foreign Affairs is custom- 
ary, but there are some variations from this method." 


9 “Les immunités diplomatiques,” 12 Acad. de dr. int., Recueil (1926), pp. 209 ff. 

10 The Organic Law of the Mexican Diplomatic Corps of June 3, 1896, Art. 44, provides 
that “‘In exceptional cases, in which the seriousness of the offense demands an immediate 
remedy, the chiefs of the missions can suspend from his functions the diplomatic or consular 
employee who may be subordinate to them; meanwhile they must without delay send to the 
Secretary of Foreign Relations an account to justify the action.”” Guia Diplomatica Consu- 
lar, 2d ed., 1902, Ministerio de relaciones exteriores. 1 Post, pp. 260-261. 

12 Demangeat, 2 Clunet (1875), p. 91; Slatin, 11 Clunet (1884), p. 339. 

3 Genet, Raoul, T'raité de Diplomatie et de Droit Diplomatique, tome I, “‘ L’ Agent Diploma- 
tique,” p. 590. (Paris, Pedone, 1931.) This treatise is a careful and detailed analysis of 
theory and practice, including court decisions. 

14 The Organic Law of the Mexican Diplomatic Corps, Art. 43, op. cit., p. 13, provides that 
the Secretary of Foreign Relations may impose the punishments of written censure and sus- 
pension with loss of part or all salary, not exceeding five hundred pesos. 

% A unique institution for dealing with cases involving a person enjoying diplomatic 
immunity was instituted in Austria-Hungary by a royal act of January 29, 1795, by the 
creation of a procedure before the Grand Marshal of the Court prior to reference to the 
Minister of Foreign Affairs. Slatin, “De la juridiction sur les agents diplomatiques,” 11 
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IV. Suit IN THE COURTS OF THE SENDING STATE 


An injured person may sue a diplomatic representative in the courts of the 
state which sent the diplomatic representative, since he does not there enjoy 
immunity.'® Most states provide a forum for suit against public officers 
functioning outside the jurisdiction of the state.‘7 However, this recourse 
seems to have been rarely used in regard to diplomatic representatives. 
The Court of Appeals of Brussels took jurisdiction of a case against a Belgian 
diplomatic agent who had endorsed letters of exchange to the profit of an 
Austrian creditor, and payable in Austria. The court declared that the 
diplomatic agent could not be sued except in Belgium, unless it were proved 
that he had accepted the jurisdiction of the foreign tribunal, and declared 
that the Belgian law of prescription applied.'® 

The High Court of Cassation and Justice of Rumania decided that the 
commercial attaché of Rumania in Italy could be pursued in Rumania for 
trafic d’influence, when this tort is punishable by both Rumanian and Italian 
legislation.'® 

In a dicta in the case of Dickinson v. Del Solar, Lord Hewart, C. J., makes 
the following observation: “‘ Even if execution could not issue in this country 
while Mr. Del Solar remains a diplomatic agent, presumably it might issue 


Clunet (1884), pp. 329-342. The jurisdiction of the Grand Marshal was transferred by law 
of Feb. 5, 1919 to the ordinary courts. A detailed plan of procedure was made April 30, 
1924. Erlass vom 30 April, 1924, J. U. B., Nr. 14, tiber den Rechtshilfeverkehr mit dem Aus- 
land, II Teil. Verkehrmit exterritorialen Personen, Arts. 22-28. See Lissbauer, K., Die 
ésterreichischen Strafprozessgesetz nach dem Stande vom 1 Janner, 1926, 3rd ed., pp. 408-11. 

The Code of Criminal Procedure of Estonia contains the following: 

Art. 229. Proceedings in respect of crimes or offences committed by persons belonging to 
foreign embassies and missions shall only be instituted after diplomatic communications with 
the immediate official superior of the accused. 

Art. 230. Crimes and offences committed by persons in the service of ambassadors, en- 
voys and other diplomatic agents shall fall in the ordinary manner within the jurisdiction 
of the criminal courts, unless special provisions to the contrary exist in treaties concluded 
with foreign Powers; nevertheless, summonses, whether in connection with the preliminary 
enquiries or the final proceedings in the court, shall be transmitted to such persons through 
the Ministry for Foreign Affairs. Answer of Fr. Akel to Questionnaire No. 3, Codification, 
Publications of the League of Nations, V Legal 1927, Vol. 1, p. 156. 

For the procedure in Holland, consult the letter from the Minister of Justice to the 
Procureurs-General of the Courts, Feb. 3, 1922, in 6 Bulletin de Ul’ Institut Intermédiaire 
International (1922), pp. 373-74. 16 Genet, op. cit., I, p. 588. 

1 Von Frisch, op. cit., p.401. The English statutes, Acts 11 and 12 Will. III, c. 12 and 42 
Geo. III, c. 85, and the cases arising under them are found in Gibb, A. A., The International 
Law of Jurisdiction in England and Scotland, p. 278. See also Art. 16 of the German Code 
of Civil Procedure of Jan. 30, 1877; Art. 27 of the Austrian rule of jurisdiction of Nov. 20, 
1852; Art. 40 of the Brazilian Civil Code; Art. 40 (2) of the Spanish Civil Code. 

18 Belgian J udiciaire (1893), p. 392; Journal des Tribunauz, Feb. 26, 1893; Clunet (1893), 
pp. 942-43. 

9 March 3, 1928, 24 Bulletin de I’ Inst. Inter. Int. (Jan. 1931), p. 66; Revue de dr. int. privé, 
XXV, p. 512. 
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if he ceases to be a privileged person, and the judgment might also be the 
foundation of proceedings against him in Peru at any time.” *° Peru was 
the state which Mr. Del Solar represented in England. 


V. Recauu, DisMIssaL, EXPULSION 


The receiving state may request the recall of diplomatic representatives 
accredited to it, or in certain circumstances dismiss or expel them. These 
means may be used to indicate the dissatisfaction of the one state with the 
other,” as well as to indicate dissatisfaction with the action of a diplomatic 
representative. In practice these means are of limited application. First, 
request for recall and in a higher degree dismissal and expulsion, are used 
with caution by governments, since states have shown great reluctance in 
granting to the receiving state the right to terminate the function of a dip- 
lomatic representative unless a serious charge is brought against him and 
adequately proved. Most states have been unwilling to concede recall on 
the sole ground that the person has become persona non grata. Second, 
these sanctions have been limited in application to offenses committed 
against the receiving state,” such as conspiracy, infraction of neutrality 


20 23 this JouRNAL (1929), p. 859; post, p. 260. 

21 For example, request of Mexico for recall of the Soviet Ambassador as a consequence of 
demonstrations of communists before Mexican embassies in two American capitals, Jan. 
1930. New York Times, Jan. 24, 25, 1930. 

2 A large number of cases of recall, expulsion and dismissal are not definitely attacks on 
the state. The following grounds presented by states indicate the fact. England: Bestou- 
jew-Rioumine, Russian Ambassador, publication of memoire recounting the wrongs of the 
Czar at the hands of England, 1720; M. de Palm, representative of the Emperor, publication 
of memoire complaining of statements of the English monarch concerning a secret treaty, 
1726 (Satow, op. cit., I, secs. 413, 434). France: Conde de Casa Florez, arrest of Spanish 
revolutionaries in French territory, 1814 (Satow, I, sec. 436); Rakovsky, Soviet Russia, 
signature of a political manifesto, 1927 (Oppenheim, Int. Law, 4th ed., p.624,n.1). Russia: 
La Chetardie, France, letter speaking of the Czarina in injurious terms, 1744. Spain: Saint 
Aignan, France, proposal insulting to an officer, 1718; Charles Pinckney, United States, 
threatening note to the Minister of State (Satow, I, sec. 382); Mr. Bulwer, England, un- 
wanted advice about internal affairs, 1848 (Satow, I, sec. 423). Sweden: Count Rasoumoff- 
sky, Russia, note resented by sovereign as personal insult, 1788 (Satow, I, sec. 435); chargé 
d'affaires of France, whose presence had become ‘‘absolutely useless,” 1812. Lisbon and 
Portugal: personal conduct of the Nuncio of the Pope disapproved. Peru: Mr. Jewett, 
United States, lack of courtesy, 1846 (Satow, I, sec. 417). Brazil: Mr. Wise, United States, 
1847 (Satow, I, sec. 422). Venezuela: Mr. Russell, United States, statement reflecting on 
the integrity of Venezuelan officials, 1875; French and Belgian Ministers, defamation of the 
state, 1895 (Satow, I, sec. 437). Mexico: Mr. Poinsett, United States, 1829; Mr. Cummins, 
Great Britain, 1924 (Oppenheim, op. cit., p. 647, n. 2). United States: Yrugo, Spain, tam- 
pering with the press, 1805; Jackson, England, insinuation of bad faith on the part of the 
government, 1809; M. Poussin, France, disrespectful communications, 1849; Marcoleta, 
Nicaragua, violation of confidence and attempt to defeat negotiations, 1852; Cataczy, Russia, 
abuse of claimants against Russia and attempt to defeat negotiations, 1871; Sackville-West, 
England, interference with the suffrage, and impugning the President and Senate, 1888; 
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laws, or interference with the internal affairs of the receiving state, or dis- 
courteous or unfriendly conduct. Consequently, in practice, they do not 
furnish reparation to private persons for injuries. States are not prone to 
concede recall as a consequence of minor infractions of police regulations, 
though the diplomatic representative might be given his passports and dis- 
missed by the receiving state. Recall, dismissal and expulsion are effective 
sanctions in two ways. They deter gross infractions of the laws of the 
receiving state and they prevent repeated infractions of the law of the re- 
ceiving state by removing the offender from the country. Many of the 
earlier cases were due to conspiracy of the diplomatic representative against 
the state,* but this has been rare in modern times except during the World 
War. The United States requested the recall of Genét, Minister of France, 
in 1793, and that of Segur, Minister of Salvador, in 1863, and dismissed Mr. 
Crampton, Minister of England, in 1856, for violation of American neutrality 
laws.24 The Prince of Reuss, German Minister at Teheran, who organized 
in Persia armed bands against the Russians in 1915, was dismissed.”> Count 
Luxbourg, German Minister to Buenos Ayres, was given his passports by 
Argentina because he sent to Berlin by Swedish diplomatic pouch indications 
which permitted the sinking of vessels leaving Argentina without leaving a 
trace. Recall of Von Papen, Von Igel, Boy-Ed and Dr. Dumba, for sabo- 
tage in the United States,?’ and the Ministers of Germany, Bulgaria, Austria- 
Hungary and Turkey, for criminal maneuvers in Greece from 1915 to 1916, 
led to their recall.*® 


Argentina dismissed the Nuncio of the Pope in 1884 on the ground that 
he was opposing a law on education,?® and France dismissed the secretary 
left in charge of the Pope’s legation in Paris for violation of the law regulating 
activities of the clergy.*° 

The review of cases given above may not include all those which have 
occurred, because most governments avoid giving publicity to requests for 
recall, and informal conversations may lead to the transfer of the diplomatic 


Thurston, Hawaii, 1895, furnishing press criticism of American policy in Hawaii; De Léme, 
Spain, letter derogatory of the President, 1898 (Moore, Digest, IV, pp. 484, 589). 

For the early period see Adair, E. R., The Exterritoriality of Ambassadors in the Sixteenth 
and Seventeenth Centuries (1928). 

* England: Leslie, Bishop of Ross, representing Mary, Queen of Scots, 1571; Mendoza, 
Spain, 1584; L’Aubespine, France, 1587; Inoyosa and Colonna, Spain, 1624; Baron de Bas, 
France, 1654; Gyllenborg, Sweden, 1717. France: De Zuniga, Spain, 1655; Bruneau, Spain; 
Cellarmare, Spain, 1718; G. Morris, United States, 1793; Volhine, Soviet Russia, 1925. 
Venice: Bedmar, Spain, 1618. 

** Moore, Digest, IV, pp. 485-88; 500-501; 533-35. 

* Genet, op. cit., I, p. 595 and n. 957. % Tbid., p. 595, n. 958. 

*7 Ibid., p. 595; American White Book, European War, III, pp. 325-26. For Captain 
Boy-Ed’s defense, see his Verschwérer, Berlin (1920), especially pp. 111-117. 

28 Genet, op. cit., p. 595. 

2° Calvo, Traité, t. III, sec. 1517; Ch. de Boeck, op. cit., p. 570. 

*° Ch. de Boeck, op. cit., pp. 510-517. 
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representative who has become persona non grata. This avoids endangering 
the relations of the countries and eliminates the offending person. The third 
secretary of the Persian Legation at Washington was transferred to Teheran 
in 1927 as a consequence of conversations between the Secretary of State and 
the Persian representative, concerning the fatal automobile accident involv- 
ing the wife of the third secretary.*! 


VI. Suir Arrer IMMUNITY CEASES 


This procedure is limited by the principle that the diplomatic representa- 
tive enjoys immunity for a reasonable time after his function ceases in which 
to settle his affairs and leave the country.” It is further limited by the prin- 
ciple that the immunity survives for actions pertaining to official function.* 

In 1841, the cook of the Austrian Ambassador accredited to the Swiss 
Confederation was guilty of avoiding taxation by bringing in French wine 
under the freedom from taxation which existed only for the ambassador. 
The Swiss Government refrained from action until the Ambassador died, 
when the cook was convicted under Swiss law.* 

In 1906, after the conduct of French interests in Venezuela had been en- 
trusted to the United States, the French chargé d’affaires at Caracas was not 
permitted to leave shipboard after he had brushed by customs officials who 
attempted to prevent his boarding a French ship because he lacked the pass 
required by law. The diplomatic corps protested against this violation of 
immunity. Venezuela maintained that from the moment when the French 
Government broke off relations and announced that M. Taigny was with- 
drawn from the representation which he had, M. Taigny was from this mo- 
ment only a French citizen, and liable to operation of Venezuelan law. 
England, Holland, Italy and the United States protested against this 
position.* 

French courts take jurisdiction, after immunity ceases, for actions com- 
mitted outside the function, if the suit is instituted after the function ceases.* 
The court of Paris gave decision April 9, 1925, in the case of Laperdrix 
et Penquer c. Kouzouboff et Belin.*7 While Belin was acting as secretary of 
the American Embassy in Paris, his chauffeur, Kouzouboff, driving Belin’s 

31 Post, p. 263. 

2 Déak, F., 1 So. Calif. Law Rev., pp. 242-243; Fort-Dumanoir, J. de dr. int. privé (1920), 

. 831. 
7 33 Art. 14, resolution of Institute of International Law, 1895, in Scott, Resolutions of the 
Institute of International Law, pp. 122-23; Art. 20, Final Act of the Sixth International 
Conference of American States, Havana, Feb. 20, 1928, in Hudson, M. O., Cases on Interna- 
tional Law (1929), pp. 872-73. 

* Jnganni, op. cit., p. 42, citing Temme, Archiv fiir strafrechtliche Entsheidungen, Bd. I, 
8S. 24. 

% 1906 U. S. Foreign Relations, pp. 1448-1456. 

% DeLapradelle et Niboyet, Répertoire de dr. int. (1929), I, p. 358, nos. 207-8. Clunet, 


1892, p. 429. 
37 Gazette des Tribunauz, C. no. 81; 53 Clunet (1926), pp. 64-65. 
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car, injured the plaintiffs on September 21, 1923. Belin’s duties at the em- 
bassy ended November 20, 1923. The plaintiffs started proceedings before 
the Correctional Court of Paris December 10, 1923. The court ordered 
both defendants to pay certain damages to the plaintiffs, but the defendants 
appealed, and Belin plead diplomatic immunity at the time of the accident. 
The Court of Paris, on the exception raised, taking into account that at the 
moment Belin was cited December 10, 1923, he had already ceased his func- 
tions since November 20, 1923, and that the principle of diplomatic im- 
munity, erected in the interest of governments and not in those of diplomats, 
does not extend beyond the mission, and considering that the contrary thesis 
would result in creating ‘‘a sort of prescription and an indefinite irresponsibil- 
ity” to the profit of the diplomatic agent, condemned Belin and Kouzouboff 
to pay the plaintiffs 140,000 frances. 

The Kammergericht of Berlin sentenced, after his connection with the 
ambassador ceased, the defendant, a French subject who had been in the 
service of the Spanish Ambassador in Berlin in 1898 when he attacked 
another domestic of the Ambassador.** The judge of the lower court de- 
clared the suit non-receivable, on the ground that, according to Articles 18 
and 19 of the Law of Judicial Organization, the defendant was not subject 
to German jurisdiction, and that consequently the offense did not exist in 
the eyes of the German tribunals. This view was repudiated by the Kam- 
mergericht, which held that the employes and servants were withdrawn from 
German jurisdiction to insure the independence of the diplomatic agents and 
to permit them to accomplish their missions freely. The exemption of 
Article 19 was intended entirely in the interest of the ambassador, and, con- 
sequently, there was no reason for its application except so long as the culprit 
retained his situation in the embassy, and the exemption ceased to be appli- 
cable from the moment he had been dismissed and no longer fulfilled his 
function. 

Genet, after stating that the earlier authorities disagreed and recent writers 
do not consider the point, announces the principle that movables not paid 
for by the diplomatic agent, even if personal, cannot be recovered through 
the courts of the country where he is accredited while immunity continues, 
but can be after immunity ceases for personal movables.*? 

The Rechtbank of the Hague decided April 15, 1929, that the immunity 
which the representative of a foreign Power enjoys in regard to the civil 
jurisdiction of the country where he performs his mission ceases when this 
mission ends, except for the time which the representative needs to liquidate 
his affairs.‘ 

The Tribunal of First Instance of Geneva held that a person who had com- 


8 June 26, 1899. 29 Clunet (1902), pp. 146-47; 1899 U. S. Foreign Relations, p. 318; 
Moore, Digest, II, pp. 778-79. 39 Op. cit., I, p. 589. 

“Banco de Portugal c. K. Marang van I Jsselveere et cts., 23 Bulletin de l’ Inst. Inter. 
Int. (Oct. 1930), p. 296. 
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mitted a moral tort in Switzerland during the time he was a member of the 
Jugoslavian Legation attached to the League of Nations, was subject to the 
jurisdiction of the Swiss courts after he had ceased functioning in this capac- 
ity, although at the time the suit was instituted he was accredited as chargé 
d@’affaires of Jugoslavia to Egypt.” 

While suit after immunity ceases is a real sanction, it has only limited 
value, because ordinarily an offending diplomatic representative does not 
remain in the country long enough after his immunity ceases to be amenable 
to the local jurisdiction, and only offenses or obligations done outside the 
scope of his functions can be considered by the courts. 


VII. WaIver or IMMUNITY 


Waiver of immunity has been made occasionally, chiefly in connection 
with subordinate members of the diplomatic mission. In 1825, the secretary 
of the Russian Legation in the United States waived the immunity of his 
domestic, charged with assault and battery.*? In 1860, the Peruvian Minis- 
ter to the United States discharged his coachman accused of assault and 
battery, in order to make him subject to the local jurisdiction.“ In 1808, 
the Ambassador of the Supreme Junta of Seville in England offered to allow 
prosecution of a servant charged with bastardy.“ In 1924, a member of the 
International Labor Office, with the consent of the Director, waived im- 
munity in the Swiss courts so that his wife might sue for divorce.” When 
the Russian Government waived the immunity of its chargé d’affaires in 
Paris, the Court of Appeal of Paris took jurisdiction of a suit against the 
wife of the chargé. The Belgian courts took jurisdiction of the son of the 
Chilean Minister, charged with murder, after waiver by the Chilean Govern- 
ment.*7 Mr. Del Solar, first secretary of the Peruvian Legation in London, 
on instructions from his government, waived immunity in 1929 from suit for 
damages arising from injuries to a British citizen caused by the secretary’s 
chauffeur. Mr. Del Solar was insured against third party claims, but the 
insurance company contended that waiver of immunity was a breach of the 
contract of insurance, which provided that ‘‘the assured . . . shall not in 
any way act to the detriment or prejudice of the company’s interests.””’ The 
High Court of Justice refused to accede to this contention and held that the 
judgment against the diplomat created a legal liability against which the in- 
surance company agreed to indemnify. A stay of execution was granted.* 

Sir Cecil Hurst considers it advisable to waive immunity in the case of 


“ 54 Jour. du dr. int. privé (1927), p. 1179. 42 Moore, Digest, IV, p. 656. 

Tbid., p. 656. “ Tbid., pp. 652-53. 

“ Epous P.-Av. plaid, Geneva, July 21, 1927. 46 36 Clunet (1909), pp. 150-51. 

47 Satow, op. cit., I, sec. 298. 

‘8 Dickinson v. Del Solar (Mobile and General Insurance Co., Ltd., Third Parties). High 
Court of Justice, K.B.D. Reported in The Times, London, Aug. 1, 1929; 23 this JouRNAL 
(1929), pp. 858-59. 
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crimes, such as homicide, if the crime is punishable by the local law and if the 
tribunals of the country ‘“‘are sufficiently well organized to assure an equi- 
table judgment.”’4® There might be some ill-feeling created, however, if the 
sending state refused waiver because it considered the tribunals of the receiv- 
ing state inadequate. If the sending state is unwilling to waive immunity in 
cases where the diplomatic representative commits an illegal act outside his 
functions, it is responsible for providing a forum.*° 

A diplomatic representative who invokes the aid of courts in the country 
where he is accredited, may lay himself open to a counter-claim. The Ger- 
man Reichsgericht, in a decision of June 23, 1925, after noticing that theory 
and practice differ as to a cross-action against diplomatic representatives, 
does not consider them as always impossible, but would examine the particu- 
lar circumstances of each case.*! In this case the diplomatic representative 
brought suit in order to gain possession of an automobile, and under a provi- 
sional decision rendered in his favor, which was later reversed on demand of 
the defendant, the diplomat refused to give up the automobile which had 
come into his possession. The court held that where the diplomatic agent 
has voluntarily submitted to the national jurisdiction and has commenced 
the process himself, the defendant cannot be deprived of his right of defense 
by virtue of exterritoriality. In the particular case, the counter-claim was 
formally a means of attack, but fundamentally was only a means of repelling 
the attack of the diplomat, so the court rejected the exception of immunity 
from jurisdiction. 


VIII. Motor AccipENnts INVOLVING DIPLOMATS 


Since 1923 there have been at least ten motor accidents involving persons 
enjoying diplomatic immunity. It is instructive to notice the various modes 
by which settlement has been made in these cases. The case against Mr. 
Belin, secretary of the United States Embassy at Paris, in 1923, resulting in 
suit with payment of damages after the diplomatic function ceased, has been 
considered. The car of the attaché of the Italian Embassy in the United 
States was in collision with a car near Bel Air, Maryland, September 5, 1925. 
The attaché complained to the Secretary of State that a police officer had 
treated him discourteously and threatened to seize his car if he did not pay 
thirty dollars for the damage to the car of the other parties. The Secretary 
of State referred the complaint to the Governor of Maryland, with the re- 
quest that if the facts were as represented, the proper officers of the State 
should make an apology and return the thirty dollars. Governor Ritchie 
replied November 3d that he had obtained statements of the occurrence from 


“Op. cit., p. 212. 

* League of Nations, Bases of Discussion. Publications of the League of Nations. C. 
75 M. 69. 1929 V. pp. 82-85. 
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the three occupants of the other car and from the State police officer, which 
indicated that the attaché had run into the other car while it was at a stand- 
still, that the payment of thirty dollars had been freely made by the attaché, 
the State police officer acting in the capacity of ‘arbiter.’ He closed his 
letter by stating that if diplomatic usage required him to accept the attaché’s 
version of the occurrence, notwithstanding the statement of the police officer 
and of three reliable witnesses, he would be glad to consider the question 
again. This letter was not answered by the Secretary of State. The con- 
clusion of the matter is suggested by Governor Ritchie in the following 
words: *8 
In January, 1926, the Italian Ambassador took the matter up with me 
again, through the Italian Consul in Baltimore, but I simply advised 
him that I saw no reason for departing from the position taken in my 
letter of November 1, 1925 to Mr. Kellogg. So far as I know, that was 
the end of the matter. 


In June, 1927, a car of the Spanish Embassy in London, driven by the son 
of the Spanish Ambassador, upset a motorcycle and side car containing a Mr. 
Saunders, his wife and child. Mr. Saunders complained to the Spanish Em- 
bassy, which referred him to an insurance company, which in turn repudiated 
liability. The solicitor of Mr. Saunders was advised by counsel that the 
English statutes did not permit suit against a diplomatic officer unless he 
assented to the jurisdiction. Mr. Saunders wrote to the Spanish Ambassa- 
dor, and is reported to have received the following reply.* 

By your disregard of the rules of the road and of the most elementary 
precaution you jeopardized the lives of your wife, your baby and your- 
self and those of my wife and my eldest son. 

Moreover, your action inflicted damage on my car, which, whatever 
the insurance company may have made good from a pecuniary point of 
view is always to my loss, not only because a defaced car, however well 
repaired, is never the same, but also because it diminishes the vehicle’s 
sale value. 

Under the circumstances it is only right that you should bear the con- 
sequences and I hope they will make of you a more careful driver. 

In the same month of June, 1927, in London, the English chauffeur of the 
American Ambassador struck a boy riding a bicycle and injured him, giving 
rise to a claim for damages of 20 pounds. The mother of the boy appealed to 
the American Embassy, and received a letter from the disbursing officer, De- 
partment of State, referring the claim to an insurance company, which, while 
not admitting liability, offered 5 pounds in full settlement. Summons for 
the American Ambassador was applied for and issued for hearing, but was 
quashed at Brampton County Court November 21, on the ground that the 


58 Letter from Governor Albert C. Ritchie to author, dated Jan. 14, 1930, enclosing copy 
of correspondence with Secretary of State dated November 1, 1925; reported also New York 
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defendant was the American Ambassador and therefore immune from pro- 
ceedings. Further letters of the embassy to the claimant state that the 
insurance company had offered a reasonable settlement, and that as the 
claimant had not seen fit to accept this, the embassy could not take any ac- 
tion, as the case was entirely in the hands of the insurance company. A 
statement issued by the embassy denied that the embassy had put forward a 
plea for immunity, and stated that there was no intention to do so.» In 
answer to a question in the House of Commons, Mr. Locker-Lampson, Under 
Secretary for Foreign Affairs, said that in this case there was no doubt what- 
ever that the accident was not the fault of the ambassador’s chauffeur, who 
was driving slowly. If the case of the injured boy had been a good one, he 
had no doubt that the claim would have been paid.™ 

The Department of State released to the press March 9, 1927, a statement 
that in the instance of the collision in which Mr. John Bryn, son of the 
former Norwegian Minister to the United States, was a participant, and 
which resulted fatally to one of the occupants of Mr. Bryn’s car, “it had 
been ascertained to the satisfaction of the authorities and all others con- 
cerned that Mr. Bryn was in no way responsible for the accident.’ *” 

On the same date the Department of State made the following announce- 
ment: 


With regard to the collision between an automobile operated by Mme. 
Entezam, wife of the third secretary of the Persian Legation, which re- 


sulted in fatal injuries to an occupant of the other car, it is announced 
that as a result of conversations between the Department of State and 
the Persian Legation, Mr. Entezam has been ordered to Teheran for 
duty in the Persian Foreign Office, and will shortly leave Washington. 


In the case of the injury of a girl in Washington January 7, 1928, by the 
ear driven by the son of the British Ambassador, the ambassador offered to 
have the girl sent to a hospital, put his motor car at the disposal of the 
family, as well as his personal surgeon, and called on the family.*® The 
ambassador claimed diplomatic immunity for his son, who was two years 
under the minimum age requirement for driving an automobile in the District 
of Columbia.®® After a preliminary investigation, the Assistant Traffic Di- 
rector decided that the English chauffeur of the ambassador was responsible 
for the accident, since the son was under age and held no driver’s permit, and 
the liability shifted to the person who at the time was in charge of the car.* 
No legal proceedings were instituted and satisfaction seems to have been 
given, for the father of the girl is reported to have made the following state- 
ment: ‘‘We are entirely satisfied with the sincere personal interest that the 
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ambassador, his wife and family have shown by their visits and offers of 
assistance.”’ 

While Mr. Roland 8. Morris was American Ambassador to Japan, his 
chauffeur struck a girl, causing an injury which required amputation of a 
foot. Mr. Morris volunteered aid to the family of the injured girl, and re- 
ported the incident to the State Department. No complaint was made 
by the injured party.® 

In March, 1929, Dr. De Castro, Uruguayan Minister, while driving 
above the speed limit in Berne, Switzerland, was in collision with an automo- 
bile belonging to a Swiss lawyer. The wife of the lawyer was seriously in- 
jured and the car was wrecked. The lawyer demanded payment of dam- 
ages, which the minister ignored on the ground of diplomatic immunity. 
Thereupon the police withdrew his license, but he continued to drive his 
automobile. On May 10, 1929, it was reported that the Uruguayan 
Minister, who carried insurance, agreed with the insurance company to pay 
only a portion of the indemnity demanded, the insurance company paying 
three-fourths and the minister one-fourth. The Swiss press declared the full 
demand should have been paid. Deputy Valloton, of the Swiss Chamber, 
interpellated the Federal Government on March 15th, demanding that obli- 
gatory insurance should in the future be imposed upon all foreign diplomats 
possessing motor cars. 

On August 22, 1928, the second secretary of the Turkish Embassy at 
Washington, while driving an automobile in Trenton, New Jersey, collided 
with another automobile. The diplomat was detained by the police, but a 
letter of apology was later sent to him by the Director of Public Safety for 
the violation of his diplomatic immunity.® In this case it appears that the 
secretary of the Turkish Embassy was not at fault, since he collided with an 
automobile being driven on the left side of the street. It is not believed that 
persons in the other car were injured, for no complaint reached the Turkish 
Embassy. 

The accident involving the first secretary of the Peruvian Legation at 
London in 1929, resulting in waiver of immunity and recovery from an 
insurance company, has been described.*® 

A car driven by the Chilean naval attaché collided with another car at a 
street intersection in Washington on March 17, 1930. The driver of the 
other car was seriously injured and a damage estimated at two hundred dol- 
lars was done to the car. The attaché issued a statement that he had been 
driving at a moderate speed, that he crossed the intersection with the traffic 
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light, and that he had offered assistance to the injured party. He expressed 
regret at the incident, but did not consider himself responsible for the acci- 
dent.7° Testimony of two witnesses collected by the police indicated that 
the attaché was driving at an excessive speed and that he attempted to cross 
an intersection against the traffic lights.7 The press reported on March 
19th that Joseph P. Cotton, Acting Secretary of State, had received a pre- 
liminary report from the police, but that pending final report, the Depart- 
ment of State reserved judgment on the case.”” On the same day a bill to 
amend the traffic laws of Washington, D. C., was introduced in the Senate by 
Senator McKellar of Tennessee (S. 3964) and was referred to the Committee 
on the District of Columbia. The proposed bill follows: 

Be it enacted, etc., That in the execution of the traffic laws in Washing- 
ton, D. C., no immunity shall be given to violators of the traffic laws be- 
cause the offender or alleged offender is a part of or connected with 
foreign legations.” 

Press accounts of the incident and editorial comment were incorporated in 
the Congressional Record.” 

A summary of the cases of traffic accidents involving diplomatic repre- 
sentatives discloses the following features: In two of the accidents there 
was no attempt to obtain damages from the diplomat. In five cases appeal 
was made to the diplomat directly. In one of these instances, payment was 
made to the injured party for damage to the car, but later its return was re- 
quested. In two instances the ambassador, by his services and attention, 
took the initiative in making good the damages, and satisfied the injured 
parties. In three of the instances the claimant was referred to an insurance 
company. In one case the insurance company repudiated liability and 
damages were not paid; in another case the insurance company offered 
one-fourth of the amount claimed, which was deemed insufficient and refused 
by the injured party; in another case the insurance company paid three- 
fourths and the minister one-fourth, but not for the full amount claimed. 
The fatal accident involving the wife of a diplomat led to the transfer of the 
diplomat to another post. In one case the diplomat, on instruction of his 
government, waived immunity and the insurance company was held liable. 
In one case the diplomat was sued after his immunity ceased and damages 
were awarded the plaintiff. 


IX. VIOLATIONS OF TRAFFIC REGULATIONS 


A large number of cases have occurred in which the person enjoying diplo- 
matic immunity was accused of infraction of speed laws or traffic violations. 
In 1904, the secretary of the British Embassy at Washington was arrested and 
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fined for speeding at Lenox, Massachusetts, but later the magistrate apolo- 
gized and returned the fine. Apparently the violation of immunity over- 
shadowed the violation of the speed law.” In 1923, the German Ambas- 
sador to the United States was arrested and fined for traveling twenty miles 
an hour, though he admitted seeing a public sign limiting travel to fifteen 
miles an hour, in Bolivar, West Virginia. On complaint of the ambassador 
through the Secretary of State, the fine was remitted, and the Governor of 
West Virginia offered apology.” In 1924, the chauffeur of the Belgian 
Ambassador was arrested, and paid fine and costs which were later refunded 
by the Secretary of State.77_ In the same year, the chauffeur driving the wife 
of the Rumanian Minister, was arrested by a traffic policeman, but the mag- 
istrate dismissed the case.78 In 1925, the second secretary of the French 
Embassy was charged with speeding; complaint was made by the District of 
Columbia Commissioners to the Secretary of State; and apology was made by 
the French secretary and the French Ambassador.’® On October 3, 1925, 
the secretary of the Spanish Embassy was arrested at Pearl River, New York, 
but the determination of the case is not available.*° Speeding on November 
9, 1925, by the second secretary of the Nicaraguan Legation, led to com- 
plaint by the District of Columbia Commissioners to the Secretary of State, 
but the settlement is not available.*! An individual claiming immunity as a 
member of the Uruguayan Legation at Washington, was arrested in Queens, 
New York, in December, 1927, for speeding recklessly around a corner, but 
was released. The legation had not heard of the individual. On Decem- 
ber 24, 1926, the chief clerk of the Servian Legation was reprimanded for 
violation of parking regulations, and then wilfully bumped the car of the 
Traffic Director and refused to show his driver’s permit, aiming a blow at the 
Director. Complaint was made by the District of Columbia Commissioners, 
through the Secretary of State, and an expression of regret was made by the 
chief clerk and the Minister of the Servian Legation. On June 15, 1927, 
the private secretary of the German Ambassador broke a water hydrant at 
Meriden, Connecticut, when his automobile skidded. The law provided 
that in such case payment of damages be made. The damage in this case 

% Foster, The Practice of Diplomacy, p. 163. 
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was seventy-five dollars, but the mayor waived payment, and the secretary 
showed his appreciation by a donation to the local Red Cross. Major 
Henry G. Pratt, Superintendent of Police, District of Columbia, addressed a 
letter June 25, 1929, to Edwin P. Thayer, Secretary of the Senate, in accord- 
ance with Senate Resolution 94, enclosing a report of the names and nation- 
alities of all representatives of foreign countries attached to or employed by 
foreign legations who had been stopped and warned by members of the 
police department for operating automobiles in the District of Columbia 
while under the influence of liquor or for other traffic violations.* Thirty- 
five cases were listed, between January 8, 1917, and May 23, 1929. In 
such cases, reports are made by the police department informally to the 
Department of State.*? This letter, with other communications, was re- 
ferred by the Senate on September 4, 1929, to the Committee on Foreign 
Relations.** In April, 1925, a member of the Bolivian Legation was re- 
ported to have passed around a bottle in a restaurant and to have attempted 
to feed a policeman an egg sandwich; he was arrested and complaint was 
made by the police department to the Secretary of State, but settlement of 
the case is not available.*® 


X. VIOLATIONS OF LAW 


As a consequence of a duel engaged in by the Prussian secretary and 
attaché, as principal and second, in 1868, the United States requested the 


ambassador to bring to the attention of his government that the duel had 
caused the displeasure of the United States.°° 

In 1905, the dragoman of the American Legation in Turkey purchased a 
small box of cartridges, and was arrested under a general order to arrest 
persons found purchasing arms and ammunition, the importation of these 
articles into Turkey being forbidden. He was detained at court for an hour, 
then dismissed. Complaint was made by the American Legation; abject 
apologies were made by the Minister of Police and the Sultan’s chamberlain, 
and the policeman who made the arrest was dismissed in disgrace.*' This 
instance, like the instances of arrest for speeding, illustrates the tendency of 
governments to overlook violations of law in case local officers have ignored 
the diplomatic immunity of the offender by arresting him. 

An alleged attack by the wife of the Italian Minister at Peking in 1921 on 
another Italian woman, followed by the suicide of an attaché of the legation, 
led to the recall of the minister. Whether suit in Italy was made by the 
injured woman is not known.” 

“ New York Times, June 16, 1927. % Tbid., June 29, 1929. 
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Bethman-Hollweg, while ambassador to Great Britain, refused to pay 
water-rates on his residence, and his immunity was upheld. This case is 
possibly an incident defining the limits of the subjection of the diplomat to 
substantive law, rather than a case of violation of law.* In October, 1929, 
a member of the American Embassy at London claimed immunity when he 
violated a law against wasting water during a dry period, and his claim was 
upheld, although two English citizens were fined for the offense. ™ 

The name of the third secretary of the Spanish Embassy at London was 
struck out as co-respondent in a divorce suit in June, 1925, on the plea of 
diplomatic immunity. Supreme Court Justice Frank L. Young, in No- 
vember, 1929, held that the court lacked jurisdiction in a suit against the 
commercial attaché of the Argentine Embassy in the United States for 
alimony and counsel fees.” 


XI. EFFECTIVENESS OF SANCTIONS 


For the most part, sanctions constraining diplomatic representatives to 
abide by the local law are effective in rendering justice to individuals and the 
receiving state. Precautionary and preventive measures are used chiefly to 
enforce police regulations. The large majority of offenses are considered 
through the diplomatic channel, and result in apology, settlement out of 
court, or waiver of immunity in most cases. Suit by the injured party in the 
courts of the sending state is rarely invoked. Suit by the injured party in 
the courts of the receiving state, after immunity ceases, is sometimes suc- 
cessful, if the act complained of was done outside the diplomatic function 
and if the diplomatic representative remains in the receiving country longer 
than necessary to terminate his affairs. Waiver of immunity is occasionally 
made, though chiefly in the case of minor members of the mission. Waiver 
is desirable in many cases, particularly in cases of motor accidents, where 
parties are notoriously unable to take an unbiased view of the circumstances. 
The diplomatic representative would avoid embarrassment by insuring 
against third party claims and waiving immunity in case of accident. Re- 
call, dismissal and expulsion are ultimate sanctions, but they have been em- 
ployed chiefly when the diplomatic representative has been accused of 
unfriendly or discourteous action towards the receiving state. These meth- 
ods have also been commonly used in cases of violation of laws regarding 
the participation of the Papal authority in internal affairs of the state, 
violation of neutrality laws, and threats to the safety of the state, as in 
conspiracy. These sanctions may be important in preventing diplomatic 
representatives acting contrary to law on their own initiative. If the diplo- 
mat acts with express or tacit approval of his government, the responsibility 
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lies upon the sending state. Thus, the fact that the particular diplomatic 
representative is merely removed from the receiving state and not punished 
there by local law may be justified. The offense is an offense of state against 
state, and recourse should be had to an international tribunal or to other 
means provided by international law for compensation of injury. 


THE TREATY-MAKING POWER IN JAPAN! 


By KENNETH W. COLEGROVE 


Professor of Political Science, Northwestern University 


Viewed from the functional attitude, few aspects of international govern- 
ment offer more difficult problems than the constitutional process for negoti- 
ating, ratifying, executing and revising interstate agreements. Defects in 
the organizations for international codperation are matched by imperfections 
in the internal machinery for asserting the will of states in collective under- 
takings. Certainly the constitutional development of the control of foreign 
policy has not kept pace with recent progress in international government as 
typified by the League of Nations and the International Labor Organization. 
The World War brought a more liberal control of foreign affairs in Germany 
and Austria. But in most countries, constitutional development in the 
supervision of the foreign office moves more slowly than in other fields of 
public law; and in all countries proposed changes in the mechanism of the 
regulation of international relations meets the powerful resistance of con- 
servatism and national prejudice. 

Japan has been no exception to this constitutional conservatism. Not 
only was the Japanese Constitution of 1889 modelled on the German consti- 
tutions of Bismarck’s day which have since then disappeared, but the treaty- 
making power was placed even further beyond democratic reach than was 
the case with the German princes. There never has been an amendment to 
the Constitution of 1889. Nevertheless, such is the spirit of this Constitu- 
tion that the actual conduct of foreign affairs has been somewhat changed, 
and could be revolutionized without a formal amendment. While conserva- 
tism has tended to obstruct progress toward international codperation, it has 
met its most conspicuous rebuffs in reference to the treaty-making power 
when employed in the interest of comity of nations. At the same time, 
Japanese practice is indicative of high loyalty to the state as well as scrupu- 
lous regard for treaty obligations. 


THE EMPEROR’S PREROGATIVE 


Under the Constitution of 1889 the treaty-making power is vested exclu- 
sively in the hands of the Emperor. The words of the Constitution{are 
simple and clear. Article XIII reads: ‘The Emperor declares war, makes 
peace, and concludes treaties.’ So far as the fundamental law is concerned, 
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the Emperor is not under obligation to submit a treaty to the approval of the 
Diet or any other organ of government. Previous to the promulgation of the 
Constitution, the conduct of foreign affairs as well as internal legislation and 
administration was entirely at the disposition of the Throne. The Constitu- 
tion, proclaimed by Emperor Meiji, while conferring a large measure of legis- 
lative, executive and judicial power on various organs, reserved all control 
over foreign policy to the tazken or imperial prerogative. In this respect the 
Japanese Constitution is, in form, at least, even less democratic than the 
German constitutions which Prince Ito admired. Under the Prussian Con- 
stitution of 1850, certain treaties were subject to the approval of the two 
chambers, while under the Constitution of the German Empire the Reichstag 
as well as the Bundesrat had a share in ratification. Bismarck believed that 
Germany ‘‘owed more to her armies than to her parliaments.’”’ The same 
distrust of parliamentary guidance found expression in the Constitution of 
1889; the Emperor retained exclusive control of treaty-making as well as 
declaration of war and peace. 

The imperial prerogative in treaty-making is defined by Prince Ito, the 
drafter of the Constitution, in his semi-official Commentaries, published in the 
same year that the Constitution was promulgated, in the following words: 


Declaration of war, conclusion of peace and of treaties with foreign 
countries are the exclusive rights of the Sovereign, concerning which no 
consent of the Diet is required. For, in the first place, it is desirable 
that a Monarch should manifest the unity of the sovereign power that 
represents the State in its intercourse with foreign powers; and in the 
second, in war and treaty matters, promptness in forming plans accord- 
ing to the nature of the crisis, is of paramount importance. By “‘trea- 
ties’”’ is meant treaties of peace and friendship, of commerce and of alli- 
ance. . . . In the diplomatic usage of the present day, it is a recognized 
principle in every country, that a Minister of State should be made the 
channel of communication of matters relating to diplomatic affairs and 
to treaties with foreign powers, except in cases of the Sovereign’s per- 
sonal letters of congratulation and condolence. The principal object 
of the present Article is to state that the Emperor shall dispose of all 
matters relating to foreign intercourse, with the advice of his Ministers, 
but allowing no interference by the Diet therein.? 


It is thus clear that the Constitution contemplates no restriction upon the 
Emperor’s power of treaty-making. There are no expressed limitations and 
none that are merely implied. Several other powers of the Emperor admit 
of limitation. Article XIV provides that ‘‘the Emperor declares a state of 
siege (martial law).’”” But the same article also provides that “the condi- 
tions and effects of siege shall be determined by law.’ Again, by virtue of 
Article V, the Emperor exercised the legislative power only with the consent 
of the Diet. The absence of any such limitation on the treaty-making power 


* Commentaries on the Constitution of the Empire of Japan, by Count Hirobumi Ito, 
translated by Miyoji Ito (Tokyo, 1889), pp. 26-28. 
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in Article XIII or in any other part of the Constitution is an implication that 
the Emperor’s power in this respect is absolute. 

Japanese jurists are unanimous in regard to this interpretation of un- 
limited powers. In the words of Hozumi-Yatsuka, the distinguished dean of 
the law faculty of the Imperial University of Tokyo, ‘‘ Article XIII, in de- 
claring that the Emperor shall conclude treaties, means that treaty-making 
does not admit of any interference on the part of the legislature. The con- 
clusion of treaties is reserved to the personal sanction and autocratic action 
of the Emperor.’”’* Professor Minobe is no less positive in stating that: 


Power to declare war, conclude peace, and make treaties belongs to 
the Emperor unconditionally, Article XIII so provides. In monarchies, 
generally, the treaty-making power belongs to the Sovereign, and when 
the content of a treaty concerns domestic law or imposes a charge on 
the national treasury, it is usually ineffective without the consent of the 
legislature. Our Constitution does not impose this limitation, and 
treaty-making belongs to the Emperor unconditionally.‘ 


Treatises on Japanese constitutional law not infrequently call attention to 
the fact that the Constitution is modelled upon the Prussian Constitution of 
1850, wherein Article XLVIII limited the treaty-making power of the King 
of Prussia by a provision requiring the assent of both houses of the legislature 
to treaties of commerce or treaties imposing obligations upon the subjects. 
Accordingly, the argument proceeds, the lack of any such exceptions in 
Article XIII of the Japanese Constitution implies that the treaty-making 
power of the Emperor is without limitation.® 

The absoluteness of the Emperor’s treaty-making prerogative is also ex- 
plained by the theory of sovereignty widely entertained among Japanese 
jurists. This theory is based on Article IV of the Constitution which reads: 


The Emperor is the head of the Empire, combining in Himself the 
rights of sovereignty, and exercises them according to the provisions 
of the present Constitution. 


In interpreting this article, Hozumi speaks for the old school of political 
theorists when he says: 


The Japanese Imperial Household is the foundation of the Japanese 
state and the fountain of sovereignty. . . . The kokutaz or fundamental 


* Kempo Teiyo, or Principles of the Constitution (Tokyo, 1910), Vol. I, p. 766. Hozumi 
was professor of constitutional law from 1891 to 1912 and dean of the law faculty of the Im- 
perial University of Tokyo from 1898 to 1912. Heis not to be confused with Baron Hozumi- 
Nobushige, the well known professor of family law on the same faculty. 

4 Kempo Teiyo (Tokyo, 1927), p. 126. Minobe-Tatsukichi has served since 1903 as pro- 
fessor of administrative law and constitutional law in the law faculty of the Imperial 
University of Tokyo, becoming dean of the faculty in 1925. 

5 Minobe’s article on “ Domestic Effect of Treaties” in the Kokka Gakkai Zashi, or Journal 
of Political Science, July, 1905, Vol. XIX, No. 7, p. 187. Cf. Shimizu, Kempo Hen, or Con- 
stitutional Law (Tokyo, 1923), p. 1257. 
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nature of the Japanese State is the will of a person in the position of 
the Emperor. This is the legal will of the state. In other words, the 
Emperor and the state are one and the same body, neither exists sepa- 
rate from the other. . . . The Emperor is not a mere organ of the state; 
the Emperor and the state are identical.® 


According to this theory, the Emperor exercises all sovereign powers which 
are not expressly delegated to the organs set up by the Constitution. Hence, 
unless the Constitution expressly provides that the Emperor must obtain the 
consent of the Diet before exercising any of his sovereign rights, he may act 
with the same unlimited authority enjoyed by his ancestors in the “‘line of 
Emperors unbroken for ages eternal.’”’ As expressed by Uyesugi-Shinkichi, 
late professor of law in the Imperial University of Tokyo: 


The imperial prerogatives are not to be compared with the limited 
powers possessed by some constitutional monarchs in Europe. The 
Emperor possesses inherently all the rights of sovereignty. His pre- 
rogatives are not confined to those enumerated in the Constitution. 
They include all powers not expressly conferred in the Constitution.’ 


The new school of jurists, whose origin goes back to the spirited contro- 
versy between Minobe and Uyesugi in 1913, rejects the theory of the identity 
of the Emperor and the state. “If the rights of sovereignty and the personal 
rights of the Emperor are identical,’’ says Minobe, “then the state exists 
only for the Emperor, and the annual expenditures and income of the state 
would be the personal expenditures and income of the Emperor. Such a 
view is contrary to the Constitution and the fundamental nature of our 
polity. The Constitution expressly distinguishes between the national 
treasury and the expenses of the Imperial Household, between the affairs of 
the state and the affairs of the Imperial Household, as well as between the 
officials of each. This shows the separation between Emperor and state. 
Sovereignty does not reside in the Emperor alone.’’* In other words, 
despite the assertion of Article IV to the effect that the ‘‘rights of sover- 
eignty’’ are combined in the Emperor, the new school accepts the concept of 
the state as a legal personality, the Emperor as an organ of the state, and 
sovereignty as vested in the state although exercised in the name of the 
Emperor. 

The conflict between the two juristic theories regarding the location of 
sovereignty does not indicate the existence of a movement to limit the im- 
perial prerogative in regard to treaty-making or any otherfunction. But the 
significance of the controversy lies in the fact that the new school conceives 


* Kempo Teiyo (1910), Vol. I, pp. 185-202. 
" Kempo Jutsugi, or Commentaries on the Constitution (Tokyo, 1927), Part III, p. 621. 
* Hoshijima-Jiro (ed.), Saikin Kempo Ron, or Recent Tendencies in Constitutional Law 
(Tokyo, 1927), pp. 60-61. “The theory that the Emperor as giver of the Constitution 
stands above it and is not bound by it does not hold today.” Ichimura-Kokei, Teikoku 
Kempo Ron, or Commentaries on the Imperial Constitution (Tokyo, 1926), p. 232. 
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of the Emperor as an organ of state possessed of an extensive prerogative 
that is to be exercised, not on the advice of elder statesmen, nor army and 
navy chiefs, nor bureaucrats, but rather on the advice of a ministry depend- 
ent on the House of Representatives. 

The new school numbers a majority of the professors of law in the univer- 
sities of Japan, with the result that young students of law now listen to a 
different theory of government than was heard by those who sat in their 
places two decades ago. But the adherents of the old school are well en- 
trenched in high office—in the Privy Council, the War Council, the House of 
Peers, and not a few in the lower house. From them, two years ago, came 
the outburst of criticism against the Tanaka Government when it was found 
that the text of the Kellogg Peace Pact, which Japan had signed along with 
sixteen other Powers, contained words to the effect that the high contracting 
parties concluded the treaty ‘‘in the names of their respective peoples.’ It 
was held that the use of this phraseology, the meaning of which had been 
overlooked by the Foreign Office during the process of the negotiations, was 
an affront to the Emperor. A controversy for more than a year was carried 
on in the press, in the Diet, in the Privy Council, and on the platform regard- 
ing the questionable words. Honda-Kumataro, a diplomat of distinguished 
record, contended that the phrase was a usurpation of the Emperor’s pre- 
rogative, a violation of the Constitution and contrary to the fundamental 
nature of the Japanese state. Ozaki-Yukio, the veteran expounder of con- 
stitutional precedents in the House of Representatives, maintained that 
under the Constitution treaties could be concluded only in the name of the 
Emperor and that the Kellogg Pact could not be ratified without a reserva- 
tion annulling the effect of the obnoxious words so far as Japan was con- 
cerned.” In the press, an array of learned jurists lined up on the other side 
and supported the phrase as within the letter and spirit of the Constitution." 
During the controversy, the Minseito, the party then in the opposition, 
seriously considered the question of bringing a charge of disloyalty against 
the Seiyukai Government and of moving a dangai or resolution of impeach- 
ment. The party decided to abandon these tactics as trivial.“ The Privy 
Council, however, for months maintained an obstinate opposition which 
threatened to result in the downfall of the government. 

The fact that the ministry finally triumphed over the Privy Council in the 
episode just described may be cited as evidence of the parliamentarian atti- 
tude toward the Emperor’s prerogative which is now gaining ground in 
Japan, and which plays a part in the development of the Constitution with- 
out resorting to the formal amending process. 


* Gaiko Jiho, or Revue Diplomatique, March 1, 1929, Vol. 49, No. 5, pp. 51-68. 

10 Kwampo gogai, or Imperial Gazette (Appendix), March 26, 1929, pp. 1026-1030. 

11 For the views of Minobe, Yanagi, Tachi and Kamikawa, see a pamphlet entitled “‘In the 
Names of Their Respective Peoples,” published in Tokyo in 1929. Cf. an article by Kasama 
in Gaiko Jiho, April 1, 1929, Vol. I, No. 1, pp. 33-53. 

12 Tokyo Asahi Shimbun, Sept. 16, 1928, p. 6. 
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THE CONCLUSION AND RATIFICATION OF TREATIES 


As to the practice followed in the conclusion of treaties, Japanese jurists 
indicate four methods employed by the Foreign Office, all of them correspond- 
ing to the generally accepted rules of diplomatic usage.” (1) The most 
formal procedure provides for the signing of the treaty by plenipotentiaries 
with the reservation that exchange of ratifications is to be performed at a 
later day. By virtue of the signatures of the plenipotentiaries the treaty is 
considered as conditionally concluded, and validity is finally established by 
the exchange of ratifications. It is perhaps unnecessary to point out that 
most of the important bilateral as well as multilateral treaties of Japan are 
embraced in this category. (2) On the other hand, since the Emperor 
possesses exclusively the treaty-making power, it is possible to bring a treaty 
into actual effect simply by the signatures of the plenipotentiaries. In other 
words, plenipotentiaries may be granted full powers by authority of the 
Emperor to conclude a treaty which shall be brought into force upon the 
affixing of their signatures. Usually it is only routine treaties of no great 
political importance that are negotiated in this manner. There are, how- 
ever, exceptions. The treaty for the annexation of Korea in 1910, although 
of momentous concern, was concluded without following the general practice 
of reserving the ratification. In this case, urgency was paramount. Prior 
to the signing of the treaty, there had been obtained the sanction of the 
heads of each state to a draft-treaty. Accordingly, the treaty contained the 
following phraseology: ‘‘This treaty, having received the sanction of the 
Emperor of Japan and of the King of Korea, shall be operative upon the date 
of promulgation.” (3) Aninformal method is the exchange of memoranda 
between the Foreign Ministers and the plenipotentiaries of each state. (4) 
Finally the ratification of treaties negotiated by the International Labor 
Conference admits of a special procedure which will be noted later in this 
article. 

The unlimited authority of the Japanese Emperor in respect to the con- 
clusion and ratification of treaties is almost unique among modern constitu- 
tions. In the United States all treaties negotiated by the President require 
the “advice and consent’”’ of the Senate. In Great Britain, treaty-making 
is a prerogative of the Crown, but it is exercised only on the advice of a 
ministry completely responsible to the House of Commons; and, while there 
appears to be some inconsistency in the practice of referring treaties to 
Parliament for ratification, the day is gone when any British cabinet would 
refuse to submit a treaty to the vote of the Commons when consideration is 
demanded. In France, under Article VIII of the Constitutional Law of 

* Cf. Minobe, Kempo Seigi, or Commentaries on the Constitution (Tokyo, 1928), pp. 268- 
270; and his Kempo Teiyo (1927), pp. 472-473; Matsumoto, Kempo Genron, or Commentaries 
on Constitutional Law (Tokyo, 1926), pp. 937-939. 


4 Joyaku-Isan, or Collection of Treaties (Foreign Office, Tokyo, 1919), pp. 682-683. 
* Anson, Law and Custom of the Constitution (1907), Vol. II, pp. 296-300. 
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July 16, 1875, the President of the Republic negotiates and ratifies treaties, 
but all treaties of peace and of commerce, treaties affecting finances or relat- 
ing to the status of French nationals or property abroad, may be ratified only 
after a vote by the Chamber of Deputies and by the Senate, and no cession or 
annexation of territory may take place except by virtue of a law.’® In Ger- 
many, under Article XLV of the Weimar Constitution, the President exer- 
cises the treaty-making power with the advice of a ministry which is very 
largely dependent upon the Reichstag, while alliances and treaties, relating 
to subjects within the jurisdiction of the Reich, require the consent of the 
Reichstag, and war is declared and peace concluded by national law.” 

The Japanese Constitution lays down no procedure for the ratification of 
treaties, but by virtue of an imperial ordinance treaties are submitted to the 
Privy Council before receiving the Emperor’s signature. The Constitution, 
in Article LVI, provides for a Privy Council and stipulates that “‘the Privy 
Councillors shall, in accordance with the provisions for the organization of 
the Privy Council, deliberate upon important matters of state, when they 
shall have been consulted by the Emperor.”’ There is no implication in these 
words that the Emperor will submit treaties to the consideration of the 
Privy Council, or even follow its advice in the case of treaties so submitted. 
The Privy Council had already been established by authority of the Imperial 
Ordinance of April 28, 1888; and it is true that this ordinance provides that 
the Privy Council shall advise the Emperor when consulted upon drafts of 
laws, ordinances and treaties.’* But there is no obligation upon the Em- 
peror to seek the advice of the Privy Council nor to follow its advice if sought 
Moreover, since the Privy Council owes its existence to an imperial ordinance 
it follows that the Council can be shorn of its powers (although not abolished) 
by another imperial ordinance. 

As a matter of practice, since the year 1888 nearly all treaties have been 
submitted to the Privy Council for deliberation, and its advice, as in the 
case of ordinances and projects of law, has been invariably followed. Thus 
constitutional practice has developed which has profound significance for 
parliamentary government in Japan. In other words, the Privy Council, 
consisting of 26 members, all of them veteran statesmen, appointed for life 
by the Emperor, and having no responsibility to the Diet, has power to re- 


1° A. Esmein, Droit constitutionnel (Paris, 1928), Vol. II, pp. 198-211; Leon Duguit, Traité 
de droit constitutionnel (Paris, 1924), Vol. IV, pp. 795-802; Eugéne Pierre, Traité de droit 
politique, électoral, et parlementaire (Paris, 1908), sec. 550; Louis Michon, Les traités inter- 
nationauz devani les chambres (Paris, 1901), Ch. II; Alexandre Mérignhac, Traité de droit 
public international (Paris, 1905-1912), Vol. II, p. 652. 

17 Franz von Liszt, Vélkerrecht (ed. Fleischmann, Berlin, 1925), p. 256. 

18 Genko Horei Shuran, or Compilation of Laws and Ordinances in Force (Tokyo, 1927), 
Vol. I, Book ITI, p. 5. An English translation of this ordinance was published in the Japan 
Weekly Mail, May 12, 1888, pp. 444-445, and is reprinted in W. W. McLaren, ‘‘ Japanese 
Government Documents” (Transactions of the Asiatic Society of Japan, Tokyo, 1914), 
Vol. XLII, Pt. I, pp. 127-132. 
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verse the policy of a ministry by advising the Emperor in opposition to the 
ministry, granted, of course, that the Emperor will accept the advice of the 
Privy Council in preference to that of the ministry. It should be noted, 
however, that although the Privy Council as late as 1927 forced a ministry 
to resign by refusing to approve an ordinance relating to internal adminis- 
tration, the Council has not, in recent years, permanently withheld its 
approval of any treaty whose ratification was desired by the ministry. 


PROCEDURE OF THE PRIVY COUNCIL 


The Privy Council has occasion to deliberate upon the ratification of a 
treaty only after the Emperor has referred it to the Council for advice. 
Reference to the Council is by means of an imperial message (together with a 
copy of the treaty and pertinent documents) addressed to the Council and 
directing that body to examine the treaty and advise the Throne regarding 
ratification. Usually the Prime Minister or the Foreign Minister immedi- 
ately calls at the house of the President of the Council to explain the attitude 
to the ministry or to urge speedy consideration. The President, Vice-Presi- 
dent and Chief Secretary of the Privy Council then consult upon the proce- 
dure to be followed in the Council. In the case of important treaties a 
special committee is named by these officials to study the treaty and report 
to the Council. The Washington treaties of 1922 as well as the London 
Naval Agreement of 1930 were referred to a committee of nine members. 
Usage demands that the special committee of the Council should include 
Councillors who have held high diplomatic office, and considerable criticism 
was leveled last year at the President for appointing, as chairman of the 
special committee to consider the London Naval Agreement, Count Ito- 
Miyoji, a determined foe of the Hamaguchi government, and for omitting 
from the committee, Viscount Ishii, the only member of the Council at 
present who has had high rank in the diplomatic service.'® 

Not infrequently the Council acts without a special committee. In any 
case, the special committee or the Council summon the Prime Minister, the 
Foreign Minister and the minister of any department affected by the treaty, 
to give testimony. The ministers, by virtue of their office, sit in the Privy 
Council as Councillors, and they have the right to vote in the plenary 
sessions, although not necessarily in the special committees.2° Usually the 
ministers are permitted to bring their undersecretaries to assist in the delib- 
erations. But during the discussion of the London Naval Agreement of 
1930 the Council barred the undersecretaries and insisted on holding con- 
versations with the principal ministers alone, on the ground that the discus- 
sions should be of the utmost frankness and secrecy.2! The report of the 


1” Tokyo Asahi Shimbun, Aug. 13, 1930, p. 2; Osaka Mainichi Shimbun, Aug. 13, 1930, p. 
2; Japan Weekly Chronicle, Aug. 21, 1930, p. 231. 

*° See Imperial Ordinance No. 22 of 1888, Ch. III. 

* Tokyo Asahi Shimbun, Aug. 20, 1930, p. 4; Japan Weekly Chronicle, Aug. 28, 1930, p. 261. 
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special committee is discussed in a plenary meeting of the Council, and the 
recommendation to the Throne is adopted by a majority vote, also in plenary 
session, which in the case of important treaties is held in the Imperial Palace 
in the presence of the Emperor. 


THE RELATIONS OF THE MINISTRY AND THE PRIVY COUNCIL 


Attention should be called to the fact that the procedure of the Council 
in advising the Emperor upon treaties is similar to that used in regard to 
consultation on ordinances and projects of law submitted to its deliberation. 
In both fields of consultation, the Privy Council has, in recent years, aroused 
considerable antagonism. It is beyond the scope of this article to discuss 
the controversy regarding the abolition of the Privy Council, save to call 
attention to the aspect of the problem which concerns treaty-making. The 
two schools of Japanese jurists view with opposing attitudes the place of 
the Council in the imperial régime. The conservative school represented 
by Hozumi conceive of the Council as a necessary organ in a Constitution 
wherein the ministry is responsible only to the Emperor and in no way to be 
held amenable to the Diet. In such a system the Council is intended to 
“curb the arrogance of the Diet and control the autocracy of the Ministers 
of State.” *? The Council is to stand aloof from political parties and apart 
from other organs of government, and, from this vantage point it is to protect 
the Constitution, to render the executive power free from legislative inter- 
ference and to fix the responsibility of ministers. 

In opposition to the conservative school, the liberal school of jurists looks 
upon the Privy Council as almost an anachronism.” In their view, the 
Council was originally created in 1888 to deliberate on Prince Ito’s draft of 
the Constitution, for it would have been contrary to the principle of an 
Emperor-granted constitution to call a constituent assembly. But the 
continuance of the Privy Council is not now wholly justified. Ministers 
who formulate the policies of state and who must bear the responsibility 
therefor are faced with an almost insurmountable handicap when confront- 
ing a hostile Privy Council. At a time when the center of political gravity 
is moving toward the House of Representatives and Japan is approaching 
the British type of parliamentary government, the Privy Council constitutes 
an obstacle to the smooth operation of government. Consisting of 26 mem- 
bers, most of them elderly statesmen or warriors, some of them octogena- 
rians, it has tended to be ultra-conservative and for some years has shown 4 
bias in its attitude toward political parties, favoring the Seiyukai as against 
the more liberal Minseito. 


#2 Kempo Teiyo (1910), Vol. II, pp. 560-571. Cf. Uyesugi, Kempo Jutsugi (1927), pp. 
648-649, 664-672, 701-704; Shimizu, Kempo Hen (1923), pp. 1099-1106. 

*8 Cf. Minobe, Kempo Seigi, or Commentaries on the Constitution (Tokyo, 1928), pp. 
553-558, and his Kempo Teiyo (1927), pp. 501-508; Ichimura, Teikoku Kempo Ron (1926), 
pp. 294-295; Royama’s article on ‘‘Reform of the Privy Council” in Kaizo, Aug. 1928, Vol. 
X, No. VIII, pp. 50-55. 
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The fact that the ministry is not in constitutional theory completely 
responsible to the Diet has given the Privy Council a leverage that it would 
not otherwise possess, and permits it to assume the position of guardian of 
public interest against the incompetency and rapacity of politicians. At 
the same time the Council’s criticisms of the government secure a rather 
wide publicity. The sessions of the Council are secret. Twenty years ago 
this secrecy was strictly maintained. But today full accounts of practically 
all sessions are published in the press. The President of the Council fre- 
quently lectures Councillors and Ministers for letting out the secrets of the 
sessions; nevertheless elaborate details of the discussions 7n camera are freely 
disclosed to eager newspaper reporters. The following excerpt from the 
press report of the discussion during the sixth meeting of the special com- 
mittee on the London Naval Agreement will serve to indicate the nature of 
the hearings. At this time the Councillors were engaged in examining 
Premier Hamaguchi with regard to the treaty negotiations. 


General Kawat (a Councillor): Mr. Hamaguchi has declared that on 
the occasion of the dispatch of the final instructions to the Japanese 
delegation in London, there was an agreement between himself as Acting 
Navy Minister and the Chief of the Naval General Staff; but it is clear 
from the fact that Admiral Kato, the then Chief, made a direct appeal to 
the Throne on April 2, from his published statement and from other 
copious materials, that there was no agreement of views between the 
Government and the Admiral at the time. .. . 

Mr. Hamacucui (the Prime Minister): I not only held personal con- 
ferences with Admiral Kato before the Government reached the decision 
on the final instructions but also I negotiated fully with him through 
Admiral Okada, a War Councillor, and Vice-Admiral Yamanashi, the 
then Vice-Minister of the Navy. The view expressed by Admiral Kato 
at the time was that although he, as a naval expert, opposed the final 
instructions which the Government had made up its mind to adopt, if 
the Government concluded that they must be adopted from the point of 
view of promoting the general interests of the country, there was no 
alternative for him but to abide by the inevitable, and that he would 
then try to draw up a new defense program to make good any defects. ... 

General Kawat: The Prime Minister’s statement is a glaring false- 
hood and an attempt to gloss over his inexcusable encroachment on the 
supreme command of the navy. . . . It is up to the Prime Minister to 
produce surer proofs in order to substantiate his assertion that there was 
an agreement of views. 

Mr. Hamacucut: All I have repeatedly stated is enough to explain 
the circumstances connected with the point at issue. 


The expected hostility of the reactionary members of the Privy Council 
to any treaty often leads to considerable delay in the submission of the 
treaty to the Council’s consideration. The Emperor refers a treaty to the 
Council only after decision on this matter is taken by the Cabinet. The 


* Tokyo Asahi Shimbun, Sept. 4, 1930, p. 2. Cf. Tokyo Jiji Shimpo, Sept. 4, 1930, p. 2; 
Japan Weekly Chronicle, Sept. 11, 1930, p. 316. 
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imperial message and accompanying papers are prepared by the Foreign 
Office. The Cabinet will thus, on occasion, delay reference to the Council 
until it can prepare its case more adequately or until a more favorable politi- 
cal opportunity arrives. For instance, although the Hamaguchi government 
desired to secure Japanese ratification of the London Naval Agreement of 
1930 immediately after the British and American ratifications, it felt impelled 
to refrain from referring the treaty to the Council until some satisfaction 
could be vouchsafed the military and naval critics, and this required several 
months of patient manoeuvres. 

In the recent controversies between the government and the Privy Coun- 
cil, the Council has generally sustained the foreign policy of the ministry, but 
only after the reactionary group of Councillors have vigorously attacked the 
governmental program, giving occasion for wide publicity in the press, and 
seriously embarrassing the government. When the contest involves a ques- 
tion touching upon the interpretation of the Constitution, a liberal Govern- 
ment is particularly handicapped inasmuch as the Council contains two elder 
statesmen, Count Ito-Miyoji and Viscount Kaneko-Kentaro, who played 
junior réles in the inauguration of the Constitution over forty years ago and 
who now make claim to special authority as interpreters of the fundamental 
law. Toward the Councillors, the Ministers generally succeed in maintain- 
ing a proper air of deference. Ministers who freely speak their mind may 
soon regret their indiscretion. In 1929, a parliamentary councillor of the 
Foreign Office, referring to the Privy Council’s opposition to the Kellogg 
Peace Pact as a political intrigue against the government, incurred such a 
sharp protest from the Privy Councillors that he was forced to resign his 
post. Every recent government, whether Minseito or Seiyukai, has enter- 
tained a slightly contemptuous attitude toward the Privy Council as an anti- 
quated organ of government which, in view of the popular demand for its 
reform or abolition, may not have many more years of robust activity. On 
its side, the government often presses an undue advantage against the Privy 
Council, as, for instance, Premier Hamaguchi’s refusal to lay before the 
Council the report to the Throne of the Supreme War Council regarding the 
London Naval Agreement on the ground that the government was not a 
party to the report, the real reason being that the government feared that 
the document would be exploited by hostile Privy Councillors to harass the 
Ministers.” 

In conclusion, it appears that the lack of codperation between the Cabinet 
and the Privy Council is probably irremedial without complete surrender on 
one side or the other. In this respect Japan suffers from the inconveniences 
found in the presidential form of government as typified in the relations of 


% Japan Advertiser, April 15, 16, 17, 1929; Tokyo Asahi Shimbun, April 18, 19, 20, 1929; 

Tokyo Jiji Shimpo, April 20, 1929, p. 1; Japan Weekly Chronicle, April 25, 1929, p. 480. 
*% Tokyo Asahi Shimbun, Aug. 9, 1930, p. 2; Tokyo Jiji Shimpo, Aug. 14, 1930, p. 1; 

Japan Weekly Chronicle, Aug. 21, 1930, p. 231. 
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the President and Senate of the United States, without possessing the advan- 
tages of parliamentary government as found in Great Britain, where the 
Privy Council is but the shadow of past authority. 


CONCLUSION OF AGREEMENTS WITHOUT REFERENCE TO THE PRIVY COUNCIL 


Not all treaties and agreements are submitted by the Emperor to the 
Privy Council for advice as to ratification. Routine postal conventions and 
various executive agreements are ordinarily not submitted. Likewise some 
important political treaties have been ratified without the Council’s assent. 
The Anglo-Japanese Alliance of 1902 is a case in point. Every step in the 
negotiations conducted by the Katsura government had been reported to 
Emperor Meiji and his sanctions obtained, and when the treaty was finally 
submitted to the Council it was accompanied by an imperial message stating: 
“We have commanded the Ministers of State to conclude this treaty.” *’ 
Thus the Privy Council had naught to do but bow before the imperial will. 

It is also known that Okuma’s cabinet concluded the secret Treaty of 
London of 1915 and that the Terauchi government signed the armistice at 
the end of the World War without asking the approval of the Council. On 
both of these occasions the Councillors objected to the procedure. Four 
years later the Kato cabinet ignored the Council when the Sino-Japanese 
Postal Agreement of December 8, 1922 received the imperial sanction and 
became effective before its submission to the Privy Council. The agreement 
had been negotiated in pursuance of the promise of the Powers at the Wash- 
ington Conference to abolish foreign post-offices in China. Usually, postal 
agreements offer few problems of great political importance. But the aboli- 
tion of Japanese post-offices in Kwantung and the South Manchuria Railway 
zone had significance in the Chinese policy of the Cabinet. The Council 
thereupon reported to the Emperor that the Cabinet had violated the rules 
of procedure. The ensuing impasse between the Council and the Cabinet 
appears to have been resolved by an imperial message to both bodies, com- 
manding more harmonious relations as well as an observance of the rules of 
procedure.?* In the course of the conflict, the government made a statement 
before the Budget Committee of the House of Peers indicating the usual 
Japanese practice in regard to postal agreements. Dr. Yamakawa-Hatao, 
chief of the Bureau of Legislation in the Cabinet, in reply to an interpella- 
tion, said: 


Certain international postal conventions require ratification. But 
agreements that are administrative in character and which fall within 
the jurisdiction of the Department of Communications are concluded 


"Cf. Gaiko Jiho, Vol. XXXII, Jan. 15, 1923, No. 2, p. 415. 
*® Tokyo Asahi Shimbun, Jan. 24, 1923, p. 1; Tokyo Nichi Nichi Shimbun, Jan. 24, 1923, 
p. 2. Cf. Admiral Kato’s reply to Representative Seki, Kwampo gogai, Feb. 2, 1923, pp. 
120-121; and Miyata, Admiral Kato Tomosaburo Den, or Life of Admiral Kato-Tomosaburo 
(Tokyo, 1928), pp. 163-165. 
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by delegates without full powers and bound by strict instructions. . . 
These agreements do not require subsequent ratification.?° 

The Sino-Japanese Postal Agreement of 1910 had become effective without 
imperial sanction, and the Emperor’s sanction had been requested for the 
agreement of December 8, 1922, simply because of the fact that under it 
Japan resigned certain advantages coming from the International Postal 
Union Convention.*° 

In order to circumvent a hostile Privy Council, the ministry sometimes 
resorts to methods that will ensure a fait accompli, as, for instance, executive 
agreements effected by the exchange of notes between governments. In 
1929, the Tanaka ministry, fearing reversal of its policy in Shantung by the 
Privy Council, entered into such an agreement with the Nationalist Govern- 
ment of China in order to withdraw the Japanese troops from Tsinan. Fol- 
lowing the announcement of this agreement, vigorous protest was expressed 
in the Council, the Prime Minister was sharply catechized, and it was re- 
ported in the press that Premier Tanaka had indicated his apology to the 
Throne and promised the Council never to pursue this policy in the future.’ 
The government, however, issued a public statement to the effect that it 
had not apologized to the Throne, and even if it had done so would never 
have disclosed the fact to the Privy Council.” 


THE DOMESTIC EFFECT OF TREATIES 


All Japanese jurists are agreed that the prerogative of the Emperor for the 
negotiation and ratification of treaties is absolute and exclusive, requiring no 
action by any other organ of government. But jurists are not unanimous in 
regard to the legal effect of treaties, in other words as to whether treaties 
are self-executing. 

Two views prevail. One view is based on the general rule of international 
law that treaties have binding effect only upon the contracting states and 
not upon their subjects, and that, if a treaty contains stipulations with 
regard to the rights or duties of subjects, the contracting states shall take 
such action under their municipal law as to make the treaty effective within 
their respective territories. In the words of Professor Hozumi, the leading 
expounder of this theory: 


The promulgation of a treaty does not add or subtract anything from 
its force; the promulgation does not place it among the horez (body of 
legislative enactments and imperial ordinances). It is merely an 
official declaration of the existence of the treaty permitting no one there- 
after to plead ignorance of it. . . . A treaty cannot be proclaimed as 
hore, although it is possible under the Constitution to establish a law or 


29 Gikai Shugiin Iinkaigiroku, or Proceedings: Budget Committee of the House of Peers, 
46th Diet, Part I, No. 2, pp. 4-6. 80 Jbid., Part I, No. 5, pp. 13-14. 

3 Cf. Tokyo Asahi Shimbun, April 11, 1929, p. 1; Osaka Mainichi Shimbun, April 11, 1929, 
p. 1; Tokyo Jiji Shimpo, April 11, 1929, p. 1; Japan Weekly Chronicle, April 18, 1929, p. 459. 

82 Tokyo Asahi Shimbun, April 13, 1929, p. 6. 
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ordinance having identical content with a treaty. But the content of 
treaty relating to rippo jiko (legislative power) as enumerated in the 
Constitution requires the consent of the Diet in order to have domestic 
effect. It is not permissible under the Constitution to promulgate a 
treaty as legislative law without the consent of the Diet, or as an im- 
perial ordinance if it concerns matters of legislative competence as 
enumerated in the Constitution.** 


Professor Uyesugi holds the same view in the following language: 


A treaty is a contract between the Japanese sovereign and the sover- 
eign of another state, and is not the command of the sovereign within 
the state. A treaty is purely an international phenomenon and it is due 
to a misconception of its nature to argue that it has domestic effect by 
virtue of its international validity. It has no status under domestic 
law. If a treaty requires internal enforcement by a governmental 
organ, the Emperor must so order, and in case a law rather than an 
ordinance is required, the consent of the Diet is necessary. Proclama- 
tion does not give the treaty force as a command of the state... . In 
the case of a treaty requiring the enactment of a law for its execution, 
the Diet is free to deliberate upon the project of law proposed for this 
end and is not bound under the Constitution to take any action thereon.* 


In other words, the proclamation of a treaty does not give it the effect of a 
horitsu (legislative enactment) or a meirei (ordinance) obligatory upon 
nationals to obey or conform to it. The contents of treaties to be effective 
must be incorporated into legislative acts or imperial ordinances. The 
second article of the Civil Code (Act No. 89 of year 1896), which provides 
for the rights of foreigners sojourning in Japan “in accordance with the pro- 
visions of treaties,’ may be cited as an example of an ordinance lifting the 
content of treaties into the body of domestic law. 

The second school of jurists, following a well-known theory, looks upon 
treaties as to a large extent self-executing. It holds that in view of the Em- 
peror’s unconditional power to conclude treaties, it logically follows that the 
Emperor must have the unconditional power to execute treaties. There can 
be little dispute in regard to agreements that merely impose an obligation 
upon the state without affecting the rights and duties of subjects, or without 
requiring what in many states necessitates the consent of parliament. But 
even in the case of treaties that concern the rights and duties of citizens, the 
Emperor’s ratification signifies the will of the state to affect the rights and 
duties of nationals. In other words, the act of ratification establishes the 
treaty as a part of the horez or body of laws and ordinances.* Ratification 
indicates two distinct wills; one is the will to conclude an agreement with 
8 This passage occurs in Professor Hozumi’s well-known article ‘“‘ Various Questions relat- 
ing to Treaties” in reply to an earlier article by Professor Minobe, published in Hogaku 
Kyokai Zashi, or Journal of Studies in Public Law, Oct. 1905, Vol. XXIII, pp. 1359-1360. 
Cf. his Kempo Teiyo (1927), Vol. II, pp. 766-786. 

* Kempo Jutsugi (1927), pp. 629-630. 

* Cf. Professor Minobe’s article on ‘‘ Domestic Effect of Treaties” in Kokka Gakkai Zashi, 
July, 1905, Vol. XIX, pp. 173-201. 
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the other contracting state, the second is the will to impose a rule for the 
citizens. The expression of the two wills is of two kinds, the first being 
expressed to the other contracting state by the exchange of ratifications, the 
second being expressed to the nationals by proclamation. By proclamation, 
therefore, new law may be added to the horez; this is joyakuho or treaty law, 
similar to the German Vertragsgesetz. Thus the sources of the horez include 
not only legislative acts and imperial ordinances, but also joyakuho. Trea- 
ties affecting the rights and duties of citizens must be promulgated to have 
domestic effect, but on the other hand this treaty law is an exception to the 
constitutional provision requiring the consent of the Diet to legislation. 

In the words of Professor Minobe, the leading exponent of the self-execut- 
ing nature of Japanese treaties: 


It is an untenable thesis which holds that a treaty validly concluded 
by the Emperor requires the enactment of a separate law of identical 
content. The same state that concludes the treaty enacts the law, and 
it is legally impossible for a state, having one personality to have two 
distinct wills. When a treaty is validly established the will of the state 
is thereby determined, and there cannot be at the same time another 
will of the state which might possibly conflict with the established will. 
If the content of a treaty concerns domestic law, then with the comple- 
tion of the treaty, domestic law has been completely determined. . . . 
The Diet does not have competence even in the case of treaties that 
concern legislative matters. The provision of Article V that the legisla- 
tive power is to be exercised with the consent of the Diet is not a funda- 
mental principle that admits of no exception. On the contrary the 
Constitution recognizes many exceptions to this principle, for instance 
the Emperor’s ordinance-making powers under Articles VIII and IX 
and his power to determine the organization of the administration and 
to fix the salaries of all civil and military officers under Article X. 
Thus, in view of the fact that, unlike the constitutions of many states, 
the power to conclude treaties is unconditionally vested in the Emperor 
in Article XIII, it is in accordance with the spirit of the Japanese Con- 
stitution to consider Article XIII, like Articles VIII, IX and X, as ex- 
ceptions to the general principle of legislative powers stipulated in 
Articles V and XXXVII. Furthermore, the fact that the Giinho or 
Law of the Houses has no provision for regulating deliberations on 
treaties serves to support this interpretation.* 


The learned jurist Shimizu likewise argues that Article XIII of the Constitu- 
tion constitutes an exception to Article XX XVII providing that legislation 
requires the assent of the Diet. ‘‘Even in case a treaty contains matters of 
legislation, its ratification is to be considered as the sanction of law.” *” 

The governmental interpretation of joyakuho is a matter of record. In 
reply to an interpellation put to the Hara government by Dr. Egi in the 
House of Peers, in 1920, Yokota-Sennosuke, chief of the Bureau of Legisla- 
tion, replied: 

% Kempo Seigi (1928), pp. 276-278. 


37 Kempo Hen (1923), p. 268. Dr. Shimizu-Cho is a judge of the Gyosei Saibansho, or 
Administrative Court in Tokyo, and Secretary of the Home Office. 
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If a treaty stipulates the enactment of legislation, the Government 
introduces bills in accordance with the stipulation; but if the treaty it- 
self affects the rights and duties of subjects, the Government views the 
treaty provisions as treaty-law and deems it unnecessary to introduce in 
the Diet a bill having identical content with the said treaty.*® 


Answering still another interpellation, Yokota continued: 


When a treaty contains provisions of legislative character, upon pro- 
mulgation in accordance with the Koshikirei or Ordinance relating to 
Public Documents, it has the force of law. This is in conformity with 
the Japanese Constitution. A treaty is concluded by exercise of the 
Imperial Prerogative; it is therefore an expression of the will of the 
state externally toward the other contracting state. At the same time 
it is an expression of the will of the state internally toward the subjects, 
inasmuch as the will of the state is a unity and cannot be divided.*® 


From the theory just described arise some far-reaching questions regarding 
the relation of the joyakuho, or treaty-law, and the other components of the 
horet, or the whole body of law. If this theory is admitted, then it must 
follow that a treaty can amend or annul the effect of a legislative act as well 
as of an imperial ordinance. Professor Minobe accepts this logical conclu- 
sion. ‘“‘Legislative acts and imperial ordinances,”’ he says, ‘‘may be modified 
by treaty. The fact that an enactment may be changed by a treaty consti- 
tutes an exception to the general principle that a statute cannot be modified 
except by another statute. It may be interpreted that this principle implies 
an encroachment upon parliamentary competence. But Article XIII uses 
the term ‘treaties’ (shohan no joyaku) in the most unlimited way, thus indi- 
cating that international agreements of any nature may be concluded under 
the prerogative of the Emperor, including even treaties that are in conflict 
with law.” 4° On the other hand, Professor Minobe does not admit that a 
treaty can be modified by a later legislative act or imperial ordinance, for 
“a treaty is a contract with a foreign state and cannot be broken by the will 
of one state.” 

Professor Minobe’s theory thus assumes that treaty-law enjoys a superior 
place in the Japanese horet. In the United States, under Article VI of the 
Constitution, treaties and acts of Congress are considered as having equal 
validity as the supreme law of the land, and the courts are constrained to 
sustain an act of Congress that contravenes an earlier treaty, and vice versa, 
to uphold a treaty in conflict with a prior act.“' In other words, an enact- 


*8 Dai Nippon Teikoku Gikai-shi, or Parliamentary Record of the Imperial Japanese Diet, 
Vol. XI (Feb. 12, 1920), p. 1493. 

** Tbid., Vol. XI (Feb. 17, 1920), pp. 1777-1779. 

“ Kempo Seigi (1928), pp. 278-279. Cf. his Gyoseiho Satsuyo, or Principles of Adminis- 
trative Law (1929), Vol. I, p. 65; and his ‘Domestic Effect of Treaties” in Kokka Gakkai 
Zashi, July, 1905, Vol. XIX, No. 7, p. 201. 

“ Mr. Justice Field: ‘‘By the Constitution a treaty is placed on the same footing, and 
made of like obligation, with an act of legislation. Both are declared by that instrument to 
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ment may annul the effect of a previous treaty, and a treaty may supersede a 
previous enactment. While American constitutional theory admits of com- 
plete equality between treaties and enactments as law of the land, Professor 
Minobe’s theory assigns an inferior place to legislative acts. As to the Con- 
stitution itself, Professor Minobe holds that no treaty may modify this funda- 
mental law. Nor may a treaty modify the Imperial House Law nor the 
Ordinance Concerning the Imperial House.* These laws are based on the 
autonomy of the Imperial House, which in turn is expressly established in 
the Constitution and placed beyond the control of the government. 

Professor Minobe is not alone in his attitude toward treaty law. Dr. 
Shimizu, holds: ‘‘When a treaty including matters of legislative concern is 
concluded and ratified and promulgated as law, it has the same effect as law 
and will modify conflicting acts and ordinances. On the other hand, ordi- 
nary law cannot change treaty-law because to do so would defeat a treaty 
concluded with another state.’’** Similar opinions are expressed by Profes- 
sor Oda and other jurists.44 The majority of Japanese jurists, however, 
hold to the contrary. 

In opposition to the theory of the joyakuho as explained in the preceding 
paragraphs, Professor Hozumi holds: 


There is no superior-inferior relationship between acts and treaties. 
In fact it is meaningless to compare them in importance. Of course, 
toward the foreign contracting state, the treaty is superior to the enact- 
ment, while toward the subjects, the enactment is superior to the treaty. 
Relations between states are regulated by treaties, whereas subjects are 
governed by law. Hence, neither theory nor practice will admit of the 
superior-inferior distinction.” 


Ichimura, likewise, does not admit the superiority of a treaty to an act, while 
Uyesugi proposes an amendment to the Japanese Constitution making trea- 
ties, similar to American practice, a part of the law of the land. 


be the supreme law of the land, and no superior efficacy is given to either over the other. 
When the two relate to the same subject, the courts will always endeavor to construe them so 
as to give effect to both, if that can be done without violating the language of either; but if 
the two are inconsistent, the one last in date will control the other, provided always the 
stipulation of a treaty on the subject is self-executing.’”’ Whitney v. Robertson (1888), 124 
U. S. 194. For citation of cases see Hyde, International Law (1922), Vol. II, pp. 59-60; 
Crandall, Treaties (1916), pp. 161-162. 

42 Kempo Seigi (1928), p. 278. 48 Kempo Hen (21st ed., 1923), p. 1268. 

“ Gyoseiho Kogi, or Lectures on Administrative Law (Tokyo, 1926), p. 31; and an article 
by Kimura-Motoo on ‘‘ Treaties” in Kokka Gakkai Zashi, or Journal of Political Science, Vol. 
IX, Sept.—Nov. 1895, pp. 709, 784, 906. 

* Article on “‘ Various Questions Relating to Treaties” in Hogaku Kyokai Zashi, Oct. 1905, 
Vol. XXIII, No. 10, pp. 1365-1366. . Cf. his Kempo Teiyo (1910), Vol. II, p. 780, and an 
article by Professor Tachi-Sakutaro on ‘Effect of Treaties” in Kokka Gakkai Zashi, Vol. 
XXXI, Dec. 1917, No. 12, p. 1803. 

“Ichimura, Teikoku Kempo Ron (13th ed., 1926), p. 875. Uyesugi, Kempo Jutsugt 
(1927), pp. 631-632. 
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PARTICIPATION OF THE DIET 


In view of the phraseology of the Constitution, it is inevitable that there 
should be confusion as to the participation of the Diet in treaty-making. 
While Article XIII places no limitation on the Emperor’s prerogative, the 
Constitution states in clear language that the Diet shares in legislative power. 
The constitutional provisions are as follows: 


Article V. The Emperor exercises the legislative power with the con- 
sent of the Imperial Diet. 


Article VIII. The Emperor, in consequence of an urgent necessity 
to maintain public safety or to avert public calamities, issues, when the 
Imperial Diet is not sitting, Imperial Ordinances in the place of law. 
Such Imperial Ordinances are to be laid before the Imperial Diet at its 
next session, and when the Diet does not approve the said Ordinances, 
the Government shall declare them to be invalid for the future. 


Article IX. The Emperor issues, or causes to be issued, the Ordi- 
nances necessary for the carrying out of the laws, or for the maintenance 
of the public peace and order, and for the promotion of the welfare of the 
subjects. But no Ordinance shall in any way alter any of the existing 
laws. 


Article XIII. The Emperor declares war, makes peace, and con- 
cludes treaties. 


Article XX XVII. Every law requires the consent of the Imperial 
Diet. 


Article LXII. The imposition of a new tax or the modification of the 
rates of an existing one shall be determined by law. However, all such 
administrative fees or other revenue having the nature of compensation 
shall not fall within the category of the above clause. The raising of 
national loans and the contracting of other liabilities to the charge of the 
National Treasury, except those that are provided in the Budget, shall 
require the consent of the Imperial Diet. 


Article LXIII. The taxes levied at present shall, in so far as they 
are not remodelled by a new law, be collected according to the old system. 


Article LXIV. The expenditure and revenue of the State require the 
consent of the Imperial Diet by means of an annual Budget. Any and 
all expenditures overpassing the appropriations set forth in the titles and 
paragraphs of the Budget, or that are not provided for in the Budget, 
shall subsequently require the approbation of the Imperial Diet. 


Article LXV. The Budget shall be first laid before the House of 
Representatives. 


It is apparent that the Constitution lists several exceptions to the general 
principle requiring the assent of the Diet to legislation. The ordinance 
power is such an exception. But nowhere does the Constitution expressly 
make an exception of such parts of the so-called treaty-law that concern 
legislative matters. If treaty-law of this nature is an exception to the gen- 
eral legislative principle, it is so only by implication. 
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As might be expected, the House of Representatives has not failed to assert 
its claim to participate in the enactment of treaty-law of legislative charac- 
ter. The classic occasion was the demand of the House in 1893-1894 to 
share in the process of revising the treaties granting extraterritoriality to the 
Powers. In 1890, the press learned that the negotiations of the Foreign 
Office with Great Britain had ended in compromising the Japanese claim 
for complete abolishment of consular courts by the acceptance of a provision 
for ‘‘mixed courts.’”’ An outburst of public indignation, during which the 
Foreign Minister, Count Okuma, suffered severe wounds by a bomb from the 
hand of a fanatic, led to the retirement of the Kuroda ministry. The sub- 
sequent renewal of negotiations was followed in 1893 by an address to the 
Throne passed by the House of Representatives praying for a total revision 
of the ‘‘unjust treaties, derogatory to the national dignity.’’ 47 These events 
indicated to the government that in the matter of abolishing extraterrito- 
rial privileges, it faced not only the great Powers, but also the Diet, sup- 
ported by an aroused public opinion. Accordingly, the Diet was dissolved, 
and negotiations continued with Great Britain. The result was the cele- 
brated Treaty of Trade and Navigation of July 16, 1894, wherein the 
British Government relinquished jurisdiction over British subjects in Japan, 
to take effect in 1899, and recognized Japan’s tariff autonomy. Before the 
negotiations terminated, however, the newly elected House of Representa- 
tives made a vigorous effort to secure a part in the procedure of treaty 
revision. 

On June 1, 1894, Dr. Hatoyama-Kazuo, a deputy and well-known pro- 
fessor of law in the Imperial University of Tokyo, offered the following 
resolution: 


Although the power to revise treaties belongs to the prerogative of the 
Emperor, in case such revision entails the establishment of new law, or 
the modification of existing law, or the imposition of taxation, such re- 
vision, shall, as a matter of proper course, be submitted to the Diet for 
consent in accordance with Articles XX XVII, LXII and LXIII of the 
Constitution.*® 


The resolution was passed by an almost unanimous vote. On the following 
day, the House was dissolved; and, before another Diet met, the complete 
abolition of extraterritorial privileges of British subjects had been accom- 
plished by the Anglo-Japanese Treaty. 

This appears to be the only formal assault made by the Diet upon the 
monopoly of the treaty-making power exercised by the government in con- 
junction with the Privy Council. In view of the fact that the majority of 
Japanese jurists hold that treaties concerning legislative matters require the 
assent of the legislature, Japanese practice, as Ichimura points out, does 
47 Dai Nippon Teikoku Gakai-shi, or Parliamentary Records of the Imperial Japanese Diet 


(Feb. 15, 1893), Vol. II, p. 904. The text of the resolution is found on p. 1579. 
48 Dai Nippon Teikoku Gakai-shi, Vol. II, pp. 1767-1769. 
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not square with the lawyer’s logic.‘ For, in Japan, a treaty, irrespective of 
its content, becomes effective for administrative purposes upon promulga- 
tion without requiring the Diet’s consent, and has full effect as law. The 
legislature has not been vigorous in resisting the practice of the government 
in the matter of ignoring the Diet when proclaiming treaties as law. 


THE PROMULGATION OF TREATIES 


Although it is the practice of the government to consider a treaty as 
domestic law, it is deemed necessary to promulgate it as law before it becomes 
effective toward nationals. In this respect, the Koshikiret, or Ordinance 
Relating to Public Documents (1907), provides as follows: 


Article VIII. In making public an international agreement, pro- 
mulgation is effected by an Imperial Edict. This edict or ordinance 
shall state that the treaty has received the deliberation of the Privy 
Council, and after personal signature by the Emperor, the Privy Seal 
shall be placed thereon, and the Minister President shall inscribe the 
date, and attach his countersignature, together with the Minister of 
State chiefly concerned.*° 


Prior to the issuance of the Koshikirei, treaties were promulgated by publica- 
tion in the imperial ordinance section of the Kwampo, or Imperial Gazette, 
without having any serial number. After February 1, 1907, a special treaty 
section has been maintained in the Kwampo, and treaties are published like 
the acts and ordinances with serial numbers for every year. 

The imperial edicts of promulgation generally follow either one of two 
forms. A treaty which goes into effect as between the contracting states 
after an exchange of ratifications is promulgated in the name of the Emperor 
in the following form: 


We, having received the advice of the Privy Council, ratify this 
Treaty . . . (the treaty is described by title) signed by the Plenipoten- 
tiaries of . .. (names of the contracting States) at...on... 
(date), and cause the same to be promulgated. 


The ratification is effected by the imperial signature and the countersignature 
of the Minister for Foreign Affairs. The edict requires the imperial signa- 
ture and the countersignatures of both the Prime Minister and the Foreign 
Minister.5! 

A treaty which is concluded and becomes effective directly by means of 
the signatures of the plenipotentiaries is promulgated under the following 
phraseology: 


“ Teikoku Kempo Ron (1926), p. 881. 

The Koshikirei was issued on Feb. 1, 1907, by Imperial Ordinance No. 6 of the year 
1907, and amended by Imperial Ordinance No. 145 of the year 1921. Genko Horei Shuran 
(1927), Vol. I, Bk. I, pp. 45-46. 

" Cf. Minobe, Kempo Seigi (1928), pp. 280-281. 
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We, having received the advice of the Privy Council, sanction this 
Treaty . .. (the treaty is described by title), and cause the same to be 
promulgated. 


This sanction is considered as an act giving the form of an imperial an- 
nouncement to the already determined will of the state. The will of the 
state in such cases has been previously expressed by the plenipotentiary 
who signed the treaty under authority from the Throne. 


LEGISLATION NECESSARY TO PERFORMANCE 


As we have already pointed out, the government has ignored the demand 
of the House of Representatives, only once expressed, to participate in the 
making of treaties including even those that concern legislative matters, and 
the House has acquiesced in this custom. Treaties are proclaimed as law in 
the name of the Emperor, and the practice of the government has been to 
consider them as thereupon operative on subjects and administrative organs. 
Nevertheless there is not entire uniformity here. Even granted that upon 
proclamation a treaty becomes joyakuho and a part of the horez, subsequent 
legislation will sometimes be necessary for the discharge of the contractual 
obligation. This is particularly true in regard to treaties calling for the 
payment of funds. Even here the acquiescence of the Diet seems complete. 
This appears to be in accordance with the Constitution, which provides: 


Article LX VII. Those already fixed expenditures based by the Con- 
stitution upon the powers appertaining to the Emperor, and such ex- 


penditures as may have arisen by the effect of law, or that appertain to 
the legal obligations of the Government, shall be neither rejected nor 
reduced by the Imperial Diet without the consent of the Government. 


The semi-official comment of Prince Ito upon this article is significant. 
According to his Commentaries, the already fixed expenditures based by the 
Constitution upon the powers appertaining to the Emperor include “all the 
expenditures which are based upon the sovereign powers of the Emperor, as 
set forth in Chapter I of the Constitution, to wit: ordinary expenditures re- 
quired by the organization of the different branches of the administration, 
and by that of the Army and Navy, the salaries of all civil and military offi- 
cers, and expenditures that may be required in consequence of treaties con- 
cluded with foreign countries.’ ** He goes on to say that such expenditures 
“shall be regarded as permanent expenditures already fixed at the time of 
bringing the Budget into the Diet.”” He also states: ‘All existing contracts 
and all civil and all other obligations equally beget legal necessity for sup- 

*? Commentaries (1889), p. 128. Attention should be called to the fact that this com- 
mentary refers not only to Article XIII of the Constitution regarding the Throne’s treaty- 
making prerogative, but also to Article X which provides: ‘The Emperor determines the 
organization of the different branches of the administration, and salaries of all civil and 
military officers, and appoints and dismisses the same. Exceptions especially provided for 
in the present Constitution or in other laws, shall be in accordance with the respective pro- 
visions bearing thereon.” 
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plies. Were the Diet, in voting the Budget, to reject entirely or to reduce 
in amount any of the expenditures based by the Constitution upon the sover- 
eign powers of the Emperor or any expenditure necessitated by an effect of 
law or for the fulfillment of legal obligations, such proceeding should be re- 
garded as subversive of the existence of the state and contrary to the funda- 
mental principles of the Constitution.” 

Accordingly, items are inserted in the budget from year to year to defray 
Japan’s share of the expenses of the International Bureau of the Universal 
Postal Union, the Secretariat of the League of Nations and the International 
Labor Office. These items do not lead to debate on the floor of either house. 
There is no prohibition in the Constitution against parliamentary discussion; 
indeed there is actually provision for rejection or reduction with the consent 
of the government. 

In regard to treaty stipulations requiring supplementary legislative action, 
the practiceisnot uniform. The legislation for carrying out international ob- 
ligations regarding the regulation of aviation is by departmental ordinance. 
But the law governing the foreign ownership of land is largely found in legis- 
lative enactment of the Diet. Finally, many rules established by both 
ordinance and legislative enactment are incorporated in the Civil Code, the 
Civil Procedure Code, the Criminal Code, the Criminal Procedure Code and 
the Commercial Code, which have been enacted as codes by the Diet. 
The Diet, for the forty years of its existence, has not failed to pass legislation 
demanded by the government for the fulfillment of treaty obligations. At 
the same time it should be said that the courts have not failed to take cogni- 
zance of treaty obligations and to afford to aliens remedies for the enforcement 
of privileges claimed by virtue of treaties with the country of their allegiance. 


RECOMMENDATIONS AND DRAFT-CONVENTIONS OF THE INTERNATIONAL LABOR 
CONFERENCES 


The draft-conventions and recommendations of the International Labor 
Conferences invite our special attention, not only because they offer a unique 
problem in international relations, but also because the attitude of the 
Japanese Government in this matter has been followed with interest both 
in Japan and abroad. Under Article 405 of the Treaty of Versailles the 
Labor Conference has power to adopt by a two-thirds vote of the delegates 
present recommendations to be submitted to the member states for considera- 
tion with a view to giving them effect by national legislation and draft-con- 
ventions for ratification by the members. Article 405 also provides: 


* Department of Communications Ordinance No. 8 of 1927. Genko Horei Shuran (1927), 
Vol. Ii, Bk. XVII, pp. 916-931. The Aviation Law of April 9, 1921 (No. 54 of 1921) makes 
no reference to the International Air Navigation Convention of 1919 which Japan signed and 
ratified. IJbid., Vol. III, Bk. XVII, pp. 914-916. 

“ Alien Land Law of April 1, 1925 (Law No. 42 of 1925). Genko Horei Shuran (1927), 
Vol. II, Bk. XIV, p. 123. 

* Genko Horei Shuran (1927), Vol. II, Bk. XIV. 
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Each of the members undertakes that it will, within the period of one 
year at most from the closing of the session of the Conference, or if it is 
impossible owing to exceptional circumstances to do so within the 
period of one year, then at the earliest practicable moment and in no 
case later than eighteen months from the closing of the session of the 
Conference, bring the recommendation or draft convention before the 
authority or authorities within whose competence the matter lies, for 
the enactment of legislation or other action. 


In their commentaries upon the legal basis of the International Labor 
Conference, Japanese jurists point out a difference between the character of 
this conference and the usual international conference. It is held that the 
latter is a meeting of plenipotentiaries of Powers, who participate in the 
conference in the representative capacity of their respective states, and 
“consequently, when a convention is drawn up by the conference, it is effec- 
tive as the will of the state, at least, conditionally so.” °* The International 
Labor Conference, on the other hand, is held to be something else than a 
conference of plenipotentiaries. The participants, four in number from each 
state, including two government delegates, one employers’ delegate, and one 
workers’ delegate, are not representatives of the states, but members merely 
of an international organization. Therefore, even if a draft-convention is 
adopted by the Labor Conference, it is merely the decision of this organiza- 
tion, and does not possess the force of the will of the state. The draft-con- 
vention and recommendation are proposals for internal legislation. The 
draft-convention may have the form of a treaty, but it is not an ordinary 
treaty, and like the recommendation, should be submitted to the Diet for 
deliberation.*’ 

The Japanese Government, however, has interpreted the phrase “‘ compe- 
tent authority or authorities” to mean the Privy Council. Naturally this 
ultra-conservative body has not cast a friendly eye upon either the draft- 
conventions or the recommendations. Protests against the government's 
interpretation are frankly made by the Japanese workers’ delegates to the 
International Labor Conferences, while in every session of the House of Rep- 
resentatives the Ministers hear sharp rebukes from the labor members. Mr. 
Yonekubo, Secretary of the Japan’s Seamen’s Union, and Workers’ Delegate 
to the International Labor Conference of 1928, declared: 


The interpretation (of the Japanese Government regarding the Privy 
Council) is inadequate, because the obligation to bring the recommenta- 
tion or draft convention before the ‘‘competent authority or authon- 
ties” is nothing but a means for the enactment of legislation or other 
action, which can only be obtained, as a rule, by the legislative organiza- 
tion, namely the Parliament or Diet. According to the records of the 
committee which laid down the constitution of the International Labor 
Organization, ‘‘the legislature’’ was originally drafted in place of ‘‘com- 
petent authority or authorities.’’ This proves that the ‘‘competent 


5 Minobe, Kempo Seigi (1928), p. 272. 87 Tbid. (1927), p. 273. 
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authority or authorities’ duly means Parliament or Diet, and not Privy 
Council.®® 


In the House of Representatives both liberal and labor members have fre- 
quently refuted the government’s interpretation of “competent authorities”’ 
and demanded reference to the legislature. Labor leaders go further and 
charge the government with breach of faith, particularly in regard to Japan’s 
failure to ratify the Kight-Hour Convention of 1919. Their attitude is illus- 
trated by a speech in the Lower House made by Suzuki-Bunji, for many 
years president of the Japanese Federation of Labor. 


The Eight-Hour Convention was adopted at the Washington Labor 
Conference in 1919 by more than a two-thirds vote. Japan pleaded and 
secured special treatment, namely nine and a half hours, and India, ten 
hours. India ratified the treaty, while Japan has not only ignored it, 
but by amendment of the Factory Law in 1923 has adopted in principle 
the eleven hour day. In subsequent Labor Conferences, the India 
delegates have pointed out the fact that Japan has not carried the con- 
vention into effect and that this produces unfair competition with India. 
Certainly the Indian delegates can talk in an embarrassing way to us. 
And it is evident that Japan has broken international good faith. . . . 
In view of the fact that all the Japanese delegates at the Conference of 
1919 voted for the draft convention, Japan has a moral and legal obliga- 
tion to ratify and enforce the convention by appropriate legislation.®® 


The position taken by the labor leaders as to the moral and legal obligation 
to ratify the draft-conventions is, of course, untenable. Indeed, the govern- 
ment would be legally justified in actually opposing favorable action upon 
the draft-conventions and recommendations which it lays before the legisla- 
ture. But, on the other hand, the liberals are supported by sound juristic 
opinion in maintaining that the government is under obligation to submit. 
the draft-conventions and recommendations to legislative deliberation. 


PARLIAMENTARY GUIDANCE IN TREATY-MAKING 


While it is true that under a strict interpretation of the Constitution the 
Diet has only a small share of the treaty-making power, nevertheless, as 
Japan progresses toward parliamentary government, the House of Repre- 
sentatives is securing a considerable degree of actual supervision over foreign 
policy. The history of the four decades following the adoption of the Con- 
stitution has marked many important constitutional changes. At the begin- 


*8 Conférence Internationale du Travail, 1928 (Genéve, 1928), Vol. I, p. 177. Cf. Georges 
Scelle, L’Organization Internationale du travail et le B. I. T. (Paris, 1930), pp. 164-175. 

* Kwampo gogai, Feb. 20, 1929, pp. 369-370. Cf. Japan Weekly Chronicle, Feb. 28, 
1929, pp. 252-253. See also a speech by Nishio-Suyehiro, Kwampo gogai, April 27, 1928, p. 
32. Another attitude is revealed by the speech reported to have been made by Fujita- 
Kenichi, the Japanese employer's delegate, on his departure for the Conference of 1928, to 
the effect that: ‘‘The decisions of the Conference are like unnegotiable promissory notes 
issued by unreliable merchants.”’ Conférence Internationale du Travail, 1928, Vol. I, p. 178. 

*° Cf. Scelle, pp. 173-174. 
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ning of this period, the ministry was less in the control of the House of Repre- 
sentatives than at the mercy of other powerful influences and bodies. These 
included the Genro or Elder Statesmen, the Privy Council, the House of 
Peers, the military and naval cliques, the Choshu and Satsuma clans, and 
the strongly entrenched bureaucrats. They made and unmade cabinets, 
In particular, by virtue of imperial ordinances requiring the portfolios of 
War and Navy to be held only by generals or lieutenant-generals and admi- 
rals and vice-admirals, and giving the Ministers of War and Navy access to 
the Emperor, thus placing them outside the direction of the Cabinet, the 
military and naval cliques have played a réle in government which is not 
tolerated in most parliamentary countries.* But today, the Genro has been 
reduced to one old statesman, the Privy Council has declined in prestige, 
the House of Peers finds less representation in cabinets than does the House 
of Representatives, a powerful two-party system has developed in the lower 
house, and for the last sixteen years only one cabinet has existed without the 
support of the largest party in the House. And finally the government has 
recently won a substantial measure of freedom from the political interference 
of the Army and Navy. 

For many years, by means of their control over the military portfolios, 
officers of high rank in the Army and Navy have exercised an extensive influ- 
ence upon the Cabinet’s foreign policy. In an attempt to reduce this in- 
fluence during the period of the Washington Conference of 1921-1922, Pre- 
mier Hara personally took charge of the Navy Department in the absence of 
Admiral Kato-Tomosaburo. Likewise, in the absence of Admiral Takarabe 
at the London Naval Conference in 1930, Premier Hamaguchi assumed the 
headship of the Navy Department. On both occasions these precautions 
gave the government a better parliamentary position during the negotia- 
tions; but in the case of the London Agreement this procedure led to a con- 
troversy with the Navy which nearly wrecked the treaty. The controversy 
had its origin in the instructions dispatched to the Japanese delegation in 
London approving the so-called Reed-Matsudaira compromise, which re- 
duced the Japanese claim for a ratio of 70% in cruisers. These instructions, 
approved by the Foreign Office, by the Prime Minister as acting head of the 
Navy, and by the Cabinet, had been telegraphed to London on April Ist 
without the concurrence of Admiral Kato-Kanji, Chief of the General Naval 
Staff. On the following day, Admiral Kato proceeded to the Imperial 
Palace and made a direct appeal to the Throne protesting against the instruc- 
tions which had already been sent. The General Naval Staff and the War 


61 Attention also should be called to Article VII of the Ordinance concerning the Organiza- 
tion of the Cabinet, which reads: “ With the exception of military or naval affairs of grave 
importance which, having been reported directly to His Majesty the Emperor, may be sub- 
mitted to the Cabinet for consideration, the Ministers of State for War and the Navy shall 
report to the Minister President of State.” Imperial Ordinance No. 135 of 1889, amended 
by Imperial Ordinance No. 7 of 1907. Genko Horei Shuran (1927), Vol. I, Bk. III, p. 1. 
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Council enjoyed the support of a considerable group in the Privy Council; 
thus, for several months it appeared likely that they would succeed in defeat- 
ing ratification through an unfavorable vote by the Council. 

In the dispute over the supreme command the militarists based their con- 
tention on Articles XI and XII of the Constitution, which provide that “‘the 
Emperor has supreme command of the Army and Navy” and that “the Em- 
peror determines the organization and peace standing of the Army and 
Navy.” It was claimed that the government, in the negotiation of the 
agreement, had encroached upon the supreme command and violated the 
Constitution. On its side, the ministry found itself supported by the lead- 
ing jurists of Japan. Ina series of articles in the Asahi Shimbun, Professor 
Minobe, dean of the law faculty of the Imperial University of Tokyo, said: 


The power to determine the organization of the army and navy, 
namely the authority to fix the military and naval strength of the state, 
does not belong to the Supreme Command, but to the Prerogative of the 
Throne. Thus it is a matter on which the Cabinet, and the Cabinet 
alone, may give responsible advice, and with which no organ, like the 
General Staff, under the Supreme Command, may interfere. What- 
ever views are expressed by the military and naval authorities are only 
advisory and are not binding upon the Cabinet. . . . Irrespective of 
the content of treaties, the Imperial Prerogative in treaty-making is 
exercised upon the responsible advice of the Cabinet. The Military and 
Naval General Staffs are entitled as experts to participate in the discus- 
sions upon treaties relating to tactics and military operations. But 
only the political organs assume full responsibility for concluding 
treaties.® 


This opinion was supported by other notable jurists, including Sasaki-Soichi 
and Yoshino-Sakuzo.® 

The ultimate approval of the London Agreement by the Privy Council has 
been viewed in Japan as an outstanding precedent for freeing the government 
from the influence of the Army and Navy in foreign policy, and in rendering 


® Tokyo Asahi Shimbun, April 3, 1930, p. 4; April 12, p. 3; April 13, p. 3; Jiji Shimpo, 
April 3, 1930, p. 4; April 13, p. 4; Japan Weekly Chronicle, April 10, 1930, p. 361; April 17, p. 
390. 

*® Cf. the speeches of General Shimizu, Admiral Sakamoto and Baron Ikeda in the House 
of Peers. Kwampo gogai, May 7, 1930, pp. 78-86; May 12, 1930, pp. 120-134. 

“ Cf. his articles on ‘‘The London Conference and the Scope of the Power of the Supreme 
Command” in Tokyo Asahi Shimbun, Mar. 2, 4 and 5, 1930; and his article on ‘The Rela- 
tion of the Military and Naval Authorities to the Government” in Kaizo, Vol. XII, July, 
1930, No. 6, pp. 19-26. 

* Cf. Sasaki’s articles on ‘‘The Power of the Supreme Command”’ in Osaka Mainichi, 
May 1, 2, 3, 4 and 5, 1930; and his “The Relation between the Government and the Military 
Authorities in the Determination of Military and Naval Strength” in Kaizo, Vol. XII, July, 
1930, No. 7, pp. 104-126. Dr. Yoshino, ‘Controversy over the Supreme Command” in 
Chuo-Koron, June and July, 1930, Nos. 509 and 510, pp. 129-140, 159-168. Dr. Nakano, 
“Municipal Law and the Supreme Command” in Gaiko Jiho, Oct. 1, 1930, No. 620, pp. 
122-134; Nov. 1, No. 622, pp. 34-47; Nov. 15, No. 623, pp. 33-43. 
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it eventually more responsible to the Diet. Statements by Premier Hama- 
guchi in the Diet during the controversy emphasized the collective responsi- 
bility of the Cabinet in treaty-making.® 

As the Diet, and particularly the House of Representatives, gains a firmer 
control over the ministry, the characteristics commonly found in the parlia- 
mentary governments of Great Britain, France and Germany are not lacking. 
At the opening of each session of the Diet, the Foreign Minister, as well as 
the Prime Minister and the Finance Minister, gives the lower House a full 
statement on the conduct of his office for the past year. Throughout the 
session, interpellations are addressed to the Ministers on all phases of foreign 
relations; and the government is expected to give detailed replies. The 
House is not often content with the excuse that disclosure of the desired in- 
formation is not compatible with the public interest, while political parties 
attack the government upon questions of foreign policy as vigorously as upon 
domestic issues. Although the ratification of treaties is not in the hands of 
the Diet, considerable discussion of treaty matters occurs. In recent years, 
many of the important multilateral treaties and some bilateral treaties have 
been discussed in the House of Representatives, likewise in the Peers; and, 
on occasion, the Prime Minister has been asked to disclose the exact text of 
the instructions of the Japanese negotiators. The House has even at- 
tempted to direct treaty negotiations. In the session of 1929 it was the driv- 
ing force of criticism by the opposition party which pushed the reluctant 
Tanaka government into hastening the negotiations with the Nanking 
Government for the immediate evacuation of Tsinan.*’ 

In a strict technical sense the control of the House has not gone far. In 
reply to a demand made by a representative insisting that the President of 
the House urge the government to lay all the papers regarding the negotiation 
of the Kellogg Peace Pact before the House, the President stated: 


As it belongs to the Imperial Prerogative to conclude a treaty, it 
is the custom not to disclose the details of the treaty before ratification 
has been effected. On the other hand, in view of the fact that under 
Article LIV of the Constitution the Ministers can speak at any time in 
the Diet, it is highly desirable that there should be a close relationship 
between the Government and the legislature on such important mat- 
ters. The Government can make its negotiations public, if it so desires, 
but the President of the House cannot press for publication against the 
will of the Government.*® 


66 Kwampo gogai, May 7, 1930, pp. 79-84; May 8, pp. 88-91; May 12, pp. 126-130; May 
14, pp. 179-183. 

67 On introducing his motion of no-confidence against the Tanaka government on Feb. 9, 
1929, Hamaguchi, leader of the Minseito, had indicated Tanaka’s failure to come to terms 
with the Nationalist Government in China as first among the three indictments of the 
Seiyukai government. Kwampo gogai, Feb. 10, 1929, p. 279. Japan Weekly Chronicle, 


Feb. 21, 1929, p. 215. 
8 Kwampo gogai, March 26, 1929, p. 1035. Japan Weekly Chronicle, April 4, 1929, p. 400. 
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Nevertheless, when we uncover realities in Japanese politics, we find that the 
government is falling more and more into the control of the House of Repre- 
sentatives, even in regard to foreign as well as domestic policy. The late 
General Tanaka realized this trend when he sought to avoid parliamentary 
criticisms of his Chinese policy by the creation of an Advisory Council on 
Foreign Affairs, including leaders from all parties deliberating directly under 
the Emperor’s authority. The Minseito refused to support this project; 
Hamaguchi, the leader of the party, declined on the ground that the proposed 
council “‘ would lessen the responsibility of the government in foreign affairs 
and bar the opposition parties from criticising the government in the Diet.”’ ®° 

It is not improbable that the near future will see no lessening of the Em- 
peror’s prerogative in treaty-making and no formal change in the present 
constitutional machinery, save possibly a reform of the Privy Council or a 
lessening of its consultative capacity, while at the same time the supervision 
of foreign policy will pass into the hands of the Diet in a manner somewhat 
like the British parliamentary system. This tendency is being promoted 
not only by the present movement toward party government, but also by 
the ever-increasing scope of treaty law. ‘Treaties regarding such legislative 
subjects as territorial cession, tariffs, regulation of commerce and navigation, 
air traffic, copyrights and patents, and telegraphic and wireless communica- 
tions, all these agreements and many others now may have the force of 
domestic law without legislative enactment. Indeed, as international inter- 
course broadens its scope with an increasing accumulation of contractual 


obligations, the field of treaty-law will expand in a corresponding degree. 
The history of parliamentary development will be reversed in Japan if the 
Diet does not extend its supervision over this legislative process by means 
of its control of the ministry. 


°° Tokyo Asahi Shimbun, Aug. 3, 1930, p. 2; Aug. 7, p. 2. Cf. an article by Yoshino- 
Sakuzo on “The Meaning of a United Country” in Chuo Koron, Oct. 1928, No. 489, pp. 
63-67. For a discussion of the earlier Advisory Council on Foreign Affairs which existed 
from 1917 to 1922, see article by Professor Sasaki on ‘‘The Advisory Council on Foreign Af- 
fairs and the Constitution” in Kokka Gakkai Zashi, Vol. XXXI, Aug. 1917, No. 8, pp. 1137- 
1169. 
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EDITORIAL COMMENT 


OUR POLICY OF NON-RECOGNITION IN CENTRAL AMERICA ! 


The treaty obligation, which the Central American countries have im- 
posed upon themselves, to refuse recognition to new governments estab- 
lished in those countries in certain specified circumstances, was first adopted 
in their General Treaty of Peace and Amity of December 20, 1907, and their 
supplemental treaty of the same date.? The stipulations of these treaties 
were restated and consolidated in their later General Treaty of Peace and 
Amity of February 7, 1923, which treaty is still in force.’ 

These treaties were formulated and adopted at conferences held by the 
Central American countries, in which representatives of the United States 
Government participated, at the invitation of those countries, and the 
United States, although not a party to those treaties, has since announced 
its most hearty accord with the non-recognition policy adopted thereby, 
and stated that its attitude with respect to the recognition of new govern- 
ments in those countries would be consonant with that policy. 

The policy thus adopted substitutes in effect the de jure for the de facto 
principle. The de facto principle is based on the theory of the equality of 
nations under international law, and the sovereign right of the people of 
each nation to determine for themselves their own form of government. 
This principle obviously is fundamentally antagonistic to the de jure prin- 
ciple, which rests on the assumption that the government of one nation is 
entitled to pass upon the legitimacy of the government of another nation, 
thus subjecting the internal affairs of one nation to the approval of another 
nation, and introducing considerations of domestic politics and national 
constitutional questions in international relations. Hitherto, except for a 
few special cases arising under exceptional circumstances which do not call 
for comment here, the United States has consistently followed in its foreign 
relations, from the time of Thomas Jefferson, the policy of granting recog- 
nition to new governments on the de facto principle, in distinction from the 
theory of legitimacy, which controlled European governments until a much 
later period in their international relations. This Jeffersonian policy is now 
observed by the United States in its foreign relations with all governments 
except those of the five Central American countries. 


1 See editorial by this writer on “The Central American Policy of Non-Recognition,” 
this JourNax, Vol. 19 (1925), p. 164. 

2 The texts of these treaties were printed in Supplement to this JourNAL, Vol. 2 (1908), 
pp. 219, 229. 

3 Printed in Supplement to this Journat, Vol. 17 (1923), p. 117. 
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The present Soviet Government of Russia is not included in this excep- 
tion because that government does not fulfill all of the conditions necessary 
for the recognition of a de facto government, one of which is that such gov- 
ernment shall demonstrate the ability and willingness to discharge inter- 
national and conventional obligations, which, in the opinion of the Govern- 
ment of the United States, the Soviet Government has not done. 

In a recent address,‘ Secretary of State Stimson emphasized the above- 
mentioned treaties among the Central American countries as a proper ground 
for differentiating our non-recognition policy in our relations with those 
countries from our general de facto recognition policy elsewhere, and pointed 
out some of the advantages which undoubtedly had resulted from the 
adoption of this policy for the benefit both of Central America and of our- 
selves in our relations with those countries. At the same time he stated 
that this policy ‘‘undoubtedly contains possible difficulties and dangers of 
application which we in the State Department are the last to minimize 
and in case of which, should they arise, this Government must reserve its 
freedom of action.” 

In enumerating some of the advantages resulting from this policy, Secre- 
tary Stimson said: 


Since the adoption by Secretary Hughes, in 1923, of the policy of 
recognition agreed upon by the five republics in their convention, not 
one single revolutionary government has been able to maintain itself in 
those five republics. Twice, once in Nicaragua and once in the case of 
Guatemala, just described, a revolutionary leader has succeeded in 
grasping the reins of government for a brief period. But in each case 
the failure to obtain recognition has resulted in his prompt resignation, 
on account of his inability to borrow money in the international mar- 
kets. Several times within the same period a contemplated revolu- 
tion has been abandoned by its conspirators on the simple reminder by 
a minister from this country or one of the other republics that, even 
if they were successful, their government would not be recognized; and 
undoubtedly in many more cases has the knowledge of the existence of 
the policy prevented even the preparation for a revolution or coup d’ état. 
. . . When one compares this record with the bloodstained history of 
Central America before the adoption of the treaty of 1923, I think that 
no impartial student can avoid the conclusion that the treaty and the 
policy which it has established in that locality has been productive of 
very great good. 


On the other hand, in a recent article’ by a former member of the United 
States diplomatic service, who, as Chargé d’Affaires, was entrusted with the 
enforcement of this policy in two Central American countries, an attempt is 


‘ Address by the Honorable Henry L. Stimson before the Council on Foreign Relations, 
New York City, February 6, 1931. 

*“ Revolution, Recognition and Intervention,’ by Lawrence Dennis, Foreign Affairs, 
January, 1931, p. 212, et seq. 
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made to show that this policy of non-recognition is not advantageous either 
to Central America or to ourselves. He states, among other things, that— 


The quest after constitutional legitimacy, imposed by our policy 
under Article 2, involves the American State Department and espe- 
cially its diplomatic representative in deplorable acts of interference 
in the political affairs of the country which is seeking recognition. My 
eleven months of service as American Chargé d’Affaires in Honduras 
and seven months in the same role in Nicaragua, in the course of which 
I extended recognition to the new government in each country, gave 
me experience which authorizes me to speak advisedly on this point. 


The trouble with his argument is that he assumes that non-recognition 
must be coupled with intervention, and that was exactly the trouble with 
the practical application of the non-recognition policy by the administra- 
tion which he served, in a way which led to the lamentable results reviewed 
in his article. The essential point of this policy, which was disregarded at 
that time, is that it does not rest on force and does not contemplate the 
exercise of force against the unrecognized government. 

Non-recognition of a government does not imply unfriendliness to the 
nation or people represented by that government, but merely signifies the 
unwillingness of the government refusing recognition to maintain diplomatic 
relations with the unrecognized government. Unfortunately, in one of the 
cases cited in the above-mentioned article, our policy of non-recognition 
was not limited to severing diplomatic intercourse. The State Depart- 
ment may have thought that the unrecognized government might succeed 
in maintaining itself in spite of our disapproval, with some resulting loss of 
prestige for our government. At all events, the head of the unrecognized 
government was practically ordered to resign, and notified that if he did not 
get out he would be put out even if it was necessary to call in the marines. 
Incitement to revolution was also threatened, and the Mexican Govern- 
ment, seeing an opportunity to codperate with our government in that 
direction, promptly espoused the cause of an opposition faction with which 
it wasinsympathy. A serious revolution was the result, followed by armed 
intervention by the United States to maintain order and establish a new 
government, acceptable to the United States. 

The policy of non-recognition alone, if strictly adhered to, would not have 
caused any of these unfortunate complications, which clearly were the direct 
consequence of our forcible interference in the domestic politics of a friendly 
nation. It may be that the United States would have lost some prestige 
in Central America if the policy of non-recognition alone had not resulted 
in the elimination of the unrecognized government, but that is a risk to be 
considered in pursuing the policy, and is not a sound or legitimate reason 
for forcibly ousting the head of the government who has incurred our dis- 
pleasure by refusing to withdraw because of our disapproval. 

The Central American Governments in adopting this policy, clearly 
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indicated that it must not be coupled with intervention. This is evidenced — 
by Article IV of the same treaty, which provides: ‘‘In case of civil war no 
government of Central America shall intervene in favor of or against the 
government of the country where the conflict takes place.” 

When, therefore, the United States undertakes to apply the non-recogni- 
tion policy of that treaty, it should take it as a whole, giving equal weight to 
this stipulation, which, in effect, prohibits the enforcement of this policy by 
intervention. 

Looking to the future, it should be noted that the non-recognition policy 
under the de jure principle, which the Central American Governments have 
imposed upon themselves by their treaty, is not looked upon with favor by 
the other Latin American countries. At the session of the International 
Commission of Jurists, held at Rio de Janeiro in April and May, 1927, among 
the projects adopted, to be submitted for the consideration of the Sixth 
International Conference of American States, Project No. II dealt with the 
“Txistence, Equality, and Recognition of States.’”” This project provided: 


Article 5. The political existence of the State is independent of its 
recognition by other States. Even before recognition the State has 
the right to defend its integrity and independence, to provide for its 
conservation and prosperity, and consequently to adopt whatever 
organization it considers proper, to legislate concerning its own inter- 
ests, to administer its own services, and to determine the jurisdiction and 
competency of its tribunals. The exercise of these rights is limited 
only by the exercise of the rights of other States, by treaties, and by 
the principles of international law. 


Article 8. A Government is to be recognized whenever it fulfills the 
following conditions: 

(1) Effective authority with a probability of stability and consoli- 
dation, the orders of which, particularly as regards taxes and military 
services, are accepted by the inhabitants. 

(2) Capacity to discharge preéxisting international obligations, to 
—* others, and to respect the principles established by international 
aw. 


This project was not acted upon at the Sixth Conference, which was held 
at Havana in January, 1928, further than to postpone final consideration 
until the next conference. The principles recommended in this project, 
however, served to show that the Latin American states as a whole are not 
contemplating the application among themselves of the Central American 
non-recognition policy. 

It is also of interest to note that the Central American Treaty of 1923, 
which embodies this policy, may be terminated, so far as any of the signa- 
tories are concerned, by one year’s notice after January 1, 1934. 

CHANDLER P. ANDERSON 
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THE DOCTRINE OF CONSTITUTIONAL LEGITIMACY 


In a memorable address delivered before the Council on Foreign Relations, 
February 6, 1931, Secretary Stimson, setting forth the pre-war practice and 
traditional doctrine of this country in regard to the recognition of new gov- 
ernments, declared: 

This general policy, as thus observed, was to base the act of recognition 
not upon the question of the constitutional legitimacy of the new govern- 
ment but upon its de facto capacity to fulfill its obligations as a member 
of the family of nations. This country recognized the right of other 
nations to regulate their own internal affairs of government and dis- 
claimed any attempt to base its recognition upon the correctness of 
their constitutional action. 


Adopting this as the standpoint of the present administration, Secretary 
Stimson commends the admirable statement of the late Assistant Secretary 
of State Adee, which makes the entrance upon diplomatic intercourse with 
foreign states 
dependent upon the existence of three conditions of fact: the control of 
the administrative machinery of the state; the general acquiescence of 
its people; and the ability and willingness of their government to dis- 
charge international and conventional obligations.! 


In juxtaposition to this, Secretary Stimson quotes the public formulation 
of the intention of the Wilson administration to apply the doctrine of 
constitutional legitimacy: 

Coéperation (with our sister republics of Central and South America) is 
possible only when supported at every turn by the orderly processes of 
just government based upon law, not upon arbitrary or irregular force. 
We hold, as I am sure all thoughtful leaders of republican govern- 
ment everywhere hold, that just government rests always upon the 
consent of the governed, and that there can be no freedom without order 
based upon law and upon the public conscience and approval. We 
shall look to make these principles the basis of mutual intercourse, 
respect, and helpfulness between our sister republics and ourselves.’ 


Incidentally it may be interesting to note that the above-quoted formula- 
tion in regard to the recognition policy in Latin America was issued by Secre- 
tary Bryan on March 11, 1913, more than two weeks earlier than the 
somewhat contradictory statement of Assistant Secretary of State Adee, 
who was expressing the official viewpoint of the same administration in 
general, for application to China in particular. The contradiction, more 
apparent than real, lies in an additional phrase: ‘‘The form of government 
has not been a conditional factor in such recognition; in other words, the de 
jure element of legitimacy of title has been left aside.’””* Whenever the new 
government has come into power through ‘‘the orderly processes of just 
constitutional government,” it may certainly be considered to enjoy that 


1 Foreign Relations, 1913, p. 100. 2 Ibid., 1913, p. 7. 3 Ibid., 1913, p. 100. 
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“‘general acquiescence of its people’? which was seen to be one of Assistant 
Secretary Adee’s three essential conditions for recognition. But in a state 
where the formal constitutional processes have little real significance, it 
would be absurd always to insist that such observance be made an absolute 
condition for the granting of recognition. 

Secretary Stimson’s formulation is perhaps not so much a break with the 
doctrine initiated by the Wilson administration as a change of emphasis. 
For when a neighboring government is overthrown by a nation-wide revolt, 
is it not good evidence that, the formal constitution is either an empty form 
or that it does not, in any event, provide adequate machinery by which the 
majority may express its will and in an orderly manner dispossess those in 
power? When the government is overthrown by a widespread popular re- 
volt, the event may well be considered to stand in place of that popular 
adoption which was the essence of Seward’s doctrine, although the popular 
approval may have been expressed with more emphasis than solemnity. 
Here we have no break with our previous attitude but rather clarification 
and reaffirmation. Sometimes by reason of defects in the method for amend- 
ing, improving and reforming governmental institutions, revolution is, in 
fact, the only avenue of reform. In such a case refusal to recognize on the 
ground that violence was used would be inappropriate. 

When the advent to power is the result of a coup d’état, before recognition 
is accorded more evidence may reasonably be required as to the existence of 
“the general acquiescence”’ of the people, or, to use Secretary Bryan’s 
phrase, “‘the consent of the governed.’’ In reaching the decision as to 
whether a new government has a sufficient popular support to justify recogni- 
tion, the presumption should be in favor of the new government whenever 
resistance to its authority has disappeared. To make past irregularity of 
process a permanent or absolute ground for denying recognition would be 
equivalent to denying the right of another nation to ratify the legitimacy of 
whatever government it may choose to set over itself. Such a policy would, 
furthermore, often make it necessary to pass judgment upon fine points of 
foreign constitutional law, and would prove a prolific source of unnecessary 
and unwarranted interference in the internal affairs of neighboring states. 

Certainly it is appropriate that a reasonable delay should be observed 
before the recognition of those who have replaced a former government with 
which cordial relations were maintained. It may rightly be considered that 
a due regard for the general interest of all states requires that recognition be 
not so freely accorded to a coup d’état government as to set a premium upon 
revolt. Too hasty recognition savors of interference and may raise a pre- 
sumption of illicit co6peration with those who have overthrown a friendly 
government. The probability of a reasonable delay in recognition will serve 
as a drag upon revolt, since those who would overthrow a government will 
have to count upon maintaining themselves during the difficult interval 
before they are formally received as the legitimate government of their state. 
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In this connection it may be noted that Secretary Stimson, in his own state- 
ment, has quoted with approval and indicated the beneficial results derived 
from the provision of the convention of 1907, reaffirmed in the treaty of 
February 7, 1923, by which the five Central American States stipulate that 
they will not recognize 
any other government which may come into power in any of the five 
republics as a consequence of a coup d’état, or of a revolution against the 


recognized government, so long as the freely elected representatives of 
the people thereof have not constitutionally reorganized the country.‘ 


In the same convention it was also agreed that 


even after a revolutionary government had been constitutionally reor- 
ganized by the representatives of the people, they would not recognize it 
if its president should have been a leader in the preceding revolution or 
related to such a leader by blood or marriage, or if he should have been 
a cabinet officer or held some high military command during the ac- 
complishment of the revolution.® 


Secretary Stimson relates how our government, through Secretary Hughes, 
announced that “‘the United States would in its future dealings with those 
republics follow out the same principle which they had thus established in 
their treaty,’’ and Secretary Stimson adds, “Since that time we have con- 
stantly adhered to this policy in respect to those five republics.” 

When a government is overthrown as the result of a plot on the part of 


a faction, and a group of conspiring politicians seizes the reins of power 
through assassination and other outrage, the hatreds and animosities which 
are aroused tend to threaten the security of the government and force it to 
rely upon the military arm for its permanence. Further severities and 
proscriptions genera!ly follow in a vain effort to hunt out all opponents and 
to crush any attempt to resist. Recourse to such methods may be taken as 
an indication that the conspirators cannot rely upon a widespread support 
throughout their nation. In the absence of a reasonable assurance that the 
existing government is firmly established and can last, there is no legitimate 
basis for according recognition. A denial of recognition then becomes a 
confirmation of the de facto principle and not a departure from it. Delay or 
failure to recognize under such circumstances cannot be considered as an 
attempt to interfere in the internal affairs of the state. It is no more than a 
proper evaluation of the right of the new government to maintain itself and 
to fulfill for the nation the duties of a sovereign state. 

When a de facto government comes into power as a result of revolting 
crimes, and in defiance of the orderly political procedure disregards the rules 
of conduct generally respected throughout the civilized world, other govern- 
ments have, in a few instances, indicated their disapproval and refused, or at 
least temporarily delayed, recognition of the guilty government. So in the 


* Quoted by Secretary Stimson in his address of February 6, 1931, before the Council on 
Foreign Relations in New York. 5 Ibid., Secretary Stimson. 
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case of the regicide government of Serbia and also more recently in the case 
of Greece. It was in harmony with this principle that President Wilson 
declared the policy of his administration in regard to Huerta: “The Govern- 
ment of the United States will refuse to extend the hand of welcome to any 
one who attains power in a sister republic by treachery or violence.”’ ° 
President Wilson did not intervene forcibly, but he used the great influence 
of the United States to render Huerta’s position untenable. Although 
Huerta may have been firmly entrenched and his de facto government seem- 
ingly in a position to offer protection to foreigners and to fulfill its interna- 
tional obligations, President Wilson wished to look beyond and require a 
more permanent foundation than he felt could be built upon such acts of 
outrage. From the verdict of acceptance by a people enthralled, his appeal 
was to the people enlightened, to the inevitable transformation which 
threatened the security of such a blood-tainted rule and undermined the 
strength of that de facto hold upon the country. No doubt that great idealist 
took so extreme a view as to border upon the impractical, but he may have 
indicated the path which the nations will later tread. 

Great as is the disfavor with which international law looks upon revolt 
stirred up by conspirators and made effective through assassination, prac- 
tical experience has engendered a still greater abhorrence of a governmental 
vacuum, that is, of a prolonged condition of anarchy in any region of the 
earth. When, therefore, no state or group of states is in a position to inter- 
vene in order to prevent the setting up of a government based on crime, they 
must endure what they cannot cure and recognize the guilty parties after the 
lapse of a reasonable period of time, provided always that the latter are able 
and willing to perform their international obligations. 

To balance this consideration, that is, the obligation of a reasonable delay 
for the sake of decency and to serve as an insurance against revolt, we must 
place the need of avoiding delay in recognition in order to provide immediate 
security for nationals within the state of disturbance. Great inconvenience 
and even danger may result from delays in securing the effective application 
of existing treaty provisions. Because of the close relations between modern 
states and the sensitiveness of the financial markets, delay in recognition or 
the fear that recognition will be withheld may cause disastrous losses to both 
parties. From a political point of view also the results of delayed recogni- 
tion may be serious. If the new government feels slighted, it will cherish 
animosity and may throw its influence on the side of a competitor nation. 
It is fortunate that we now have, thanks to the Rogers Act, able diplomats of 
career to watch the current of events and to supply the State Department 
with sure information upon which it may judge, without loss of time, the 
merits of the claim of a new government to recognition and fix the appro- 
priate moment to accord it. 

Secretary Stimson has restated in all its simplicity and force the Jeffer- 

6 Sen. Doc. No. 543, 64th Cong. Ist sess. 
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sonian de facto principle of recognition. It is well to clear away all unessen- 
tials so that we may be sure not to stray too far afield from our traditional 
doctrine, which has so well stood the test of experience. The United States 
can and must exercise its great authority and influence in the matter of 
recognition upon the side of governmental stability and order. We shall, 
nevertheless, refrain from interfering in the internal affairs of our neighbors. 
Our policy in its general conception and its application has, as Secretary 
Stimson truly says, tended to preserve the independence of our neighbors. 
In a world too often dominated by short-sighted egotism, he is justified in 
declaring that our policy toward the republics of this hemisphere stands 


forth as noble. 
ELLERY C. STOWELL 


THE LONDON NAVAL TREATY, 1930 


The limitation of naval armament provisions of the London Naval Treaty 
are generally known.’ The treaty is, however, significant as showing the 
value of articles providing for periodic treaty reconsideration. Article 21 
of the Washington Treaty of February 6, 1922, provided that: 


If during the term of the present treaty the requirements of the 
national security of any contracting Power in respect of naval defense 
are, in the opinion of that Power, materially affected by any change of 
circumstances, the contracting Powers will, at the request of such 
Power, meet in conference with a view to the reconsideration of the 


provisions of the treaty and its amendment by mutual agreement. 

In view of possible technical and scientific developments, the United 
States, after consultation with the other contracting Powers, shall ar- 
range for a conference of all the contracting Powers which shall con- 
vene as soon as possible after the expiration of eight years from the 
coming into force of the present treaty to consider what changes, if any, 
in the treaty may be necessary to meet such developments. 


Reference to this article was made in the note delivered to the French, 
Italian and Japanese Ambassadors in London informing them that conver- 
sations between the American and British Governments had reached a 
point where a conference of the principal naval Powers was again desirable. 
The assembling of the London Naval Conference in January, 1930, was 
about eight years after the Washington Conference. While the London 
Conference was not called merely for carrying out Article 21 of the Wash- 
ington Treaty, many of the reasons for the call were as stated in that article. 
Article 23 of the London Treaty provisionally agrees upon 1935 as the date 
for another naval conference. This same principle of periodic reconsidera- 
tion is provided for in the Draft Convention of the Preparatory Commis- 
sion for the Disarmament Conference, which will be before that conference 
in 1932. 

Though the London Naval Treaty, signed April 22, 1930, and ratified 

1 Text printed in Supplement to this JourNAL, p. 63. 
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October 27, 1930, for the most part deals with the limitation of naval arma- 
ment in a manner to supplement the Washington Treaty of 1922, Article 
22 is for international law of particular significance. This article, which by 
Article 23 is to ‘“‘remain in force without limit of time,”’ states, 


The following are accepted as established rules of international law: 

(1) In their action with regard to merchant ships, submarines must 
conform to the rules of international law to which surface vessels are 
subject. 

(2) In particular, except in the case of persistent refusal to stop on 
being duly summoned, or of active resistance to visit or search, a war- 
ship, whether surface vessel or submarine, may not sink or render in- 
capable of navigation a merchant vessel without having first placed 
passengers, crew and ship’s papers in a place of safety. For this pur- 
pose the ship’s boats are not regarded as a place of safety unless the 
safety of the passengers and crew is assured, in the existing sea and 
weather conditions, by the proximity of land, or the presence of another 
vessel which is in a position to take them on board. 

The high contracting Parties invite all other Powers to express their 
assent to the above rules. 


This Article 22 does not contain certain of the provisions of the proposed 
treaty in regard to submarines and noxious gases of 1922, which was never 
ratified by all the signatories. 

To the first paragraph of Article 22 requiring submarines in their action 
with regard to merchant ships to conform to the rules for surface ships, 
there can be little objection if the term ‘‘merchant ship” is to be strictly 
interpreted. If the term “merchant ship” is to be held to cover vessels 
publicly owned, armed and manned, flying a merchant flag and engaged in 
commerce, and also armed merchant vessels privately owned, difficulties will 
be inevitable. These difficulties may be augmented by Article XIV of the 
Washington Treaty of 1922, which provides in the time of peace for the stif- 
fening of decks of merchants ships for the mounting of guns not exceeding 
6-inch calibre ‘‘for the purpose of converting such ships into vessels of war.”’ 
These vessels having strengthened decks may be in an equivocal category 
if war subsequently arises and such vessels attempt to sail under a merchant 
flag with mounted guns, or even if, when unarmed, they are so strengthened 
for the purpose of conversion. 

The introduction into the second paragraph of Article 22 of the London 
Treaty of qualifying adjectives in the expressions “persistent refusal’’ and 
“active resistance”’ similarly may give grounds for new interpretations as 
to the meaning of “‘persistent”’ and “active,” while “refusal” and “resist- 
ance’”’ have come to have fairly established meanings. In most cases the 
hegative definition of place of safety may be sufficient, but there are situa- 
tions in which the specified obligations might not be adequate or might be 
more than required. 

GEORGE GRAFTON WILSON 
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THE PROTOCOL FOR AMERICAN ADHERENCE TO THE PERMANENT COURT 


The original drafting and negotiation of the Protocol of Accession of the 
United States to the Protocol of Signature of the Statute of the Permanent 
Court of International Justice were the work of Mr. Elihu Root as a member 
of the Committee of Jurists which met in Geneva in March, 1929. The 
general outline of the protocol has already been commented upon editorially 
in this JournNau.!. Mr. Root’s exposition of this protocol is contained in 
the printed report of the hearings before the Committee on Foreign Rela- 
tions of the United States Senate on January 21, 1931.2 As a declaration © 
of the intention and purpose of the draftsman and negotiator, this exposi- 
tion must necessarily carry great authority in any consideration of the 
meaning of the instrument. 

The hearings contain Mr. Root’s oral testimony, together with his replies 
to questions put to him by members of the committee, and a printed memo- 
randum which Mr. Root also submitted to the committee. To these are 
appended certain data to which Mr. Root referred in the course of his testi- 
mony, and the texts of the protocols and the statute. 

Mr. Root surveyed the progress of the negotiations leading up to the 
meetings of the Committee of Jurists at which the Protocol of Accession 
was put into final form. It will be recalled that although the protocol was 
subsequently considered by the Council of the League of Nations, by a 
Conference of Signatory States which met in Geneva in September, 1929, 
and by the Assembly of the League of Nations, no change was made in the 
draft as reported by the Committee of Jurists. 

Mr. Root’s testimony was directed principally to the chief issue which has 
arisen in the consideration of this protocol, namely, the acceptance of the 
second part of the fifth reservation. He called attention to the difficulties 
and uncertainties which prevented the signatory states from flatly accepting 
this reservation at the conference held in September, 1926. He stated that 
“Under these circumstances the immediate object of the proposed negotia- 
tion necessarily was to bring about acceptance of the fifth reservation by 
finding some provisions under which the exercise by the United States of 
its rights under that reservation would not interfere unnecessarily with the 
main business of the Council in attempting to preserve peace.” 

He declared that “‘The attainment of this object was made less difficult 
by the agreement on the fourth Senate reservation, which made the protocol 
terminable at will.’ In this connection, he referred to the action of the 1926 
Conference of Signatories, whereby they accepted the fourth Senate reser- 


1 January, 1930 (Vol. 24), p. 105. The text of the protocol was printed in the last issue 
of the JournaL, January, 1931 (Vol. 25), Supplement, p. 58. 

2 World Court. Hearing before the Committee on Foreign Relations, United States 
Senate, 71st Congress, Third Session, relative to Protocols concerning adherence of the 
United States to the Court of International Justice, January 21, 1931. 
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vation, providing for the United States’ right of withdrawal, on condition 
that this privilege be made reciprocal. Mr. Root called attention to the 
fact that treaty provisions regarding termination are very common and that 
the United States has concluded some 400 treaties containing such provisions. 
He submitted a supplementary memorandum in which a list of these treaties 
is given and the provisions for termination are analyzed. He also called 
attention to the fact that the object of including withdrawal provisions in 
treaties is to put an end to controversies and that ‘‘experience has shown 
that such is the effect of acting upon them.” The fact that this protocol 
is an agreement terminable at the will of either party makes its provisions 
more readily acceptable. 

Turning to the second part of the fifth reservation, Mr. Root pointed to a 
fundamental aspect of this reservation. It is “purely jurisdictional . . . 
and the incidence of it is upon the Court alone. It does not impose any 
prohibition or command upon anyone who may request advisory opinions or 
who may be interested in them.” The second part of the fifth reservation 
reads as follows: 


. nor shall it [the court], without the consent of the United 
States, entertain any request for an advisory opinion touching any dis- 
pute or question in which the United States has, or claims, an interest. 


“The express acceptance of that provision and the signature and ratifica- 
tion of the formal instrument by all the several nations under whose author- 
ity the court acts, will make it a part of the statute, controlling the conduct of 


the court. There are no terms or conditions attached to this acceptance 
which affect this prohibition or the rights of the United States under it.” 

This acceptance is established in the first place by the terms of Article 
I, which are as follows: 

The said signatories of the said protocol accept the special conditions 
attached by the United States in the five reservations mentioned above 
to its adherence to the said protocol, upon the terms and conditions set 
out in the following articles. 

“In the following articles,’’ Mr. Root declared, ‘‘there are no provisions 
which relate to this acceptance, or to the jurisdiction of the court, or to the 
statutory prohibition created by the acceptance of the reservation, or which 
in the slightest degree modify those provisions; but they relate entirely to 
matters outside of the prohibition of the reservation. They are like the ac- 
ceptance of an offer upon condition of some entirely different and distinct 
thing.”’ 

It is Article 5 of the protocol which contains the procedural provisions 
upon which the acceptance of the second part of the fifth reservation is 
predicated. This article of the protocol is introduced by a phrase which in- 
corporates verbatim the language of the reservation: 


With a view to insuring that the court shall not, without the consent 
of the United States, entertain any request for an advisory opinion 
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touching any dispute or question in which the United States has, or 
claims, an interest ... 

Mr. Root emphasized throughout that, while the incidence of the second 
part of the fifth reservation is upon the Court which renders advisory opin- 
ions, the incidence of the arrangements contained in the Protocol of Acces- 
sion is upon the Council (or Assembly) which requests the opinion. 

Mr. Root laid emphasis upon the fact that frank and sincere diplomacy 
required of the United States the same standard which courts of equity re- 
quire of persons appearing before them,—‘“‘not to stand by and let a man do 
something which is going to interfere with your rights because he does not 
know that you would object to it.” Under the provisions of the protocol, 
therefore, the United States would make known to the Council the exist- 
ence or non-existence of an interest in the question upon which the Council 
contemplated requesting an advisory opinion, and the Council would make 
clear to the United States its purpose in making the request and the nature 
of the subject-matter involved. This exchange of views with the Council 
prior to the time at which the Council might be committed to the request- 
ing of an advisory opinion ‘‘is all there is in this protocol by way of terms 
and conditions upon which the acceptance of the fifth reservation is predi- 
cated.”’ Mr. Root further pointed out that in agreeing to this arrangement, 
the United States merely undertakes to do in advance what it would have 
to do in the end if there were no such provisions as are contained in Article 
5 of the Protocol of Accession. On this point he made the following state- 
ment: 

It will be a mistake for anybody to suppose that with no such pro- 
vision at all but simply an acceptance of the fifth reservation, the 
United States could go into court and merely say: ‘‘We claim an 
interest in this controversy, in this question, in this dispute, and refuse 
our consent.’”’ Anyone would be much mistaken to think that the 
United States could do that and refuse to tell what the interest was. 
Decent respect to the opinion of mankind, which Mr. Jefferson refers to 
in the Declaration, would forbid; the press would want to know, and 
they would know; both Houses of Congress would want to know, and they 
would know; the American people would want to know, and they would 
know, what the interest was to protect which the Government of the 
United States had put a stop to a proceeding intended to secure peace 
in Europe, Asia, America, or wherever it might be. It could not be a 
secret performance. 

But, under the protocol, an additional right is offered to the United States, 
namely, a right to equality of voting power in the Council when that body is 
deciding whether it will request an advisory opinion from the Court. This 
right, or its exercise, is not essential to the purposes of the protocol, but 
is supplementary thereto. It is not a substitute for the bar which is 
placed upon the jurisdiction of the Court, but is an additional safeguard 
which may operate to prevent the Council’s request for an advisory opinion 
and thus obviate the necessity of barring the Court’s jurisdiction to enter- 
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tain the request. So long as the present practice of requiring a unanimous 
vote in the Council for requesting an advisory opinion is maintained, the 
United States would have a veto power in the Council, irrespective of our 
interest or claim of interest. Since this is merely a supplementary and not 
an essential provision, the United States would not be greatly concerned if it 
should later be determined that a majority vote suffices. 

The theory upon which this protocol was elaborated was that it was 
futile to attempt an abstract formula adequate to deal with difficulties 
which might arise in interpreting the word ‘‘interest”’ in the fifth reserva- 
tion. The protocol accordingly shifts the discussion to concrete cases, in 
the belief that in such discussion agreement could be reached. ‘If we can 
not agree on concrete cases, we must make up our minds that the whole 
attempt, the experiment of codperation, fails to work satisfactorily; and that 
it is time to come back to the status quo ante.”’ This result would be accom- 
plished by either party’s exercising the right of withdrawal provided for in 
Article 8 of the protocol. The protocol imposes no obligation to exercise 
this right, but expressly states that its exercise will be “without any im- 
putation of unfriendliness or unwillingness to codperate generally for peace 
and goodwill.’””’ Mr. Root, in the following passages of his memorandum, 
indicated the difference between the legal and political elements involved 
in the situation: 

There is every reason to believe that there would be entire and easy 
agreement between the council and the United States. The question 
for discussion in each case will be very simple. Under the terms of the 
fifth reservation the council will still have the legal right to request an 
opinion and the United States will have the legal right to interpose be- 
fore the court an objection based upon a claim of interest and refusal to 
consent. But in an agreement terminable at will the exercise of those 
powers must be reasonable and considerate and free from subterfuge or 
concealment of motives, or the agreement will certainly come to a 
speedy end. 

Observance of this consideration will indicate to both parties that 
if the question affects an interest of the United States it can not wisely 
be asked, although the council has power to ask it, and that if the ques- 
tion does not affect an interest of the United States, a claim of interest 
can not wisely be interposed, although the United States had power to 
interpose it. 

Both parties will wish to reach a common understanding as to the 
nature and effect of each question as it arises, because the continuance 
of the agreement is in the interest of each. 


If there should be final disagreement of views, the United States 
could stand upon its rights in court under the fifth reservation, and as 
long as the United States remains an adherent of the court no opinion 
could be rendered by the court against its claim of interest; but one 
party or the other, or both, would probably be dissatisfied and the 
agreement would be terminated. Such a termination, if it came, 
would necessarily result either from an irreconcilable difference of 
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opinion or in a change of feeling which would make codéperation in 
support of the court impracticable. In either case the termination of 
the agreement would remove a cause of irritation and controversy and 
would be in the interests of peace. 

If the result should be that either the signatory powers or the United 
States should terminate the protocol, the effect would be a return to 
the status quo ante without any injury whatever, and the people of 
the United States would have the satisfaction of having made an 
honest effort to promote the judicial settlement of international disputes. 

Mr. Root thus made clear that the exercise of the right of withdrawal is 
not a substitute for the fifth reservation’s jurisdictional bar upon the Court; 
the protocol merely points to one situation in which it would be natural for 
one or the other party to exercise that right which was stipulated for in the 
fourth Senate reservation. 

In his original statement, Mr. Root did not deal at length with the Proto- 
col for the Revision of the Statute which would introduce into the statute an 
Article 68, reading as follows: 

In the exercise of its advisory function the court shall further be 
guided by the provisions of the statute which apply in contentious 
cases to the extent to which the court recognizes them to be applicable. 

Several Senators interrogated Mr. Root on this point. Mr. Root said 
that the phraseology of this article was not such as to preclude all argument, 
but he reviewed the history of its adoption and expressed the opinion that 
this article has the effect of giving statutory force to the doctrine enunciated 
by the Court in the well-known Eastern Carelia case. He declared that the 
signatory states had now affirmed and expressed their approval of that 
doctrine. Consequently “independently of our being adherents of the 
court, if we were to return to the status quo ante. ..I think... the 
general amendment to the statute would operate to apply the decision of 
the Eastern Carelia case to all matters related to the United States as well 
as to any other powers; and that is certainly so unless the court undertakes 
to reverse its creators and the makers of the law under which it acts.” 

The Protocol for the Revision of the Statute thus affords an additional 
safeguard to the United States, but it is entirely separate and apart from 
the Protocol of Accession, which, as Mr. Root demonstrated, contains the 
complete acceptance of the Senate’s five reservations. 

C, JEssuP 


DECADENCE OF THE AMERICAN DOCTRINE OF VOLUNTARY EXPATRIATION 


In view of the progressive restrictions upon naturalization within and 
immigration into the United States, it becomes of interest to comment 
briefly upon the effect of that policy of restriction upon the so-called right 
of voluntary expatriation as announced by Congress in 1868.!_ As an expres- 


1 Sec. 1999. Whereas the right of expatriation is a natural and inherent right of all 
people, indispensable to the enjoyment of the rights of life, liberty, and the pursuit of happ!- 
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sion of that postulate of freedom of movement and association of the indi- 
vidual which inspired the celebrated joint resolution of 1868, but little of the 
so-called doctrine is today recognizable. As the formulation of a practical 
desire to secure international recognition for the view that naturalization 
in the United States effects complete expatriation from a former allegiance, 
a limited success by statute and treaty admission may be recorded. 

The history of the 1868 doctrine is well known. It became a declaration 
of policy only when heavy immigration into the United States between 1840 
and 1860 made it seem desirable to claim exclusive American citizenship for 
those naturalized in the United States, in order that they might receive 
protection against the claims to military and other service of their countries 
of origin. This was not always the American view.? In Talbot v. Janson,* 
the Supreme Court of the United States considered that naturalization in a 
foreign country was not a renunciation of American citizenship. Indeed, 
down to 1845, when Buchanan became Secretary of State, and again between 
1849 and 1857, when Buchanan became President, it was the general view in 
the United States that naturalization did not necessarily denationalize an 
individual from his old allegiance if his country of origin so concluded. The 
impressment controversy with Great Britain did not involve a denial of the 
claim of Great Britain to the allegiance of her American-naturalized seamen, 
but denied the assertion of that claim on the high seas and upon an American 
vessel, where British law obviously did not control. It was a jurisdictional 
issue. That a country might determine the conditions upon which its 
citizen could expatriate himself was hardly questioned. 

But with the growth of immigration into the United States and the diffi- 
culties arising out of the conflicting claims of their original European coun- 
tries to which American naturalized citizens temporarily returned for visit, 
a new view of national policy was taken, dictated by expediency, though 
announced in terms of principle. It was to the effect that emigration and 
naturalization abroad were natural rights of the individual, that naturaliza- 


ness; and whereas in the recognition of this principle this Government has freely received 
emigrants from all nations, and invested them with the rights of citizenship; and whereas 
it is claimed that such American citizens, with their descendants, are subjects of foreign 
states, owing allegiance to the governments thereof; and whereas it is necessary to the 
maintenance of public peace that this claim of foreign allegiance should be promptly and 
finally disavowed: Therefore any declaration, instruction, opinion, order, or decision of any 
officer of the United States which denies, restricts, impairs, or questions the right of expatria- 
tion, is declared inconsistent with the fundamental principles of the Republic. 

Sec. 2000. All naturalized citizens of the United States, while in foreign countries, are 
entitled to and shall receive from this Government the same protection of persons and 
property which is accorded to native-born citizens. (Joint Resolution of July 27, 1868, 
Rev. Stat. Title XXV, p. 350.) 

* The best history of the American policy of expatriation is to be found in John Bassett 
Moore’s Principles of American Diplomacy, New York, 1918, c. 7. See also C. H. Maxson, 
Citizenship, New York, 1930, c. 10. 

*3 Dall. 133, 164 (1795). 
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tion effected expatriation, regardless of the lack of consent of his original 
country, and that the naturalized citizen on returning to his native country 
returned as an exclusively American citizen, entitled to full American protec- 
tion and free from all claims of the country of origin. 

It will be observed that three inextricably interwoven postulates or claims 
dictated the policy: (1) freedom of emigration, (2) naturalization effects 
automatic expatriation, and (3) protection abroad for the naturalized citizen 
equally with the native. That it is impossible to consider expatriation 
except as an incident of a change of abode is evidenced in the history of the 
policy.4 In Talbot v. Janson,® the Supreme Court had said that for expatria- 
tion not only a renunciation of citizenship, but actual removal for lawful 
purpose and the acquisition of a foreign domicile are necessary. Judge 
Moore says: ‘‘ The word expatriation is often employed to denote merely the 
giving up of one’s country and more particularly one’s native country, by 
a permanent change of abode; but as used in diplomatic discussions, it signi- 
fies the change both of home and of allegiance... .””® As late as 1856, 
Cushing questioned ‘‘the assumption of a natural right of emigration.” ’ 
In Attorney General Black’s famous opinion of 1859 in Ernst’s case,’ he says 
that expatriation “includes not only emzgration out of one’s native country, 
but naturalization in the country adopted as a future residence,” that it is 
“the natural right of every free person who owes no debts and is not guilty 
of crime, to leave the country of his birth in good faith and for an honest 
purpose,” and to throw off his natural allegiance and take another. The 
very preamble of the resolution of 1868 speaks of the “‘emigrants from all 
nations’’ which had been received by the United States in recognition of the 
principle of voluntary expatriation. 

Freedom of emigration and freedom of expatriation, its incident and 
corollary, are thus indelibly associated. The abandonment of the one 
involves an abandonment of the other. Freedom of expatriation, ‘the 
natural and inherent right of all people,’ implies a freedom to change one’s 
home at will and, it is believed, freedom to acquire a new nationality. When 
naturalization is denied to many people, their right of expatriation ceases in 
practice to be either “natural” or “‘inherent.’’ When immigration is denied 
to many people, their ‘inherent right’’ of expatriation becomes rather an 
empty formula, for their ‘‘inalienable right”’ to “‘liberty”’ and the “pursuit 
of happiness”’ is strictly confined to enjoyment at home. With the passage 
of the Chinese Exclusion Acts, the increasing and progressive restrictions on 


‘ Judge Moore says: “The idea of expatriation comprehends not merely the loss, but the 
change, of home and allegiance; it includes not only emigration but naturalization,” citing 
Black, Attorney General, in 9 Op. Atty. Gen. 356 (1859). Moore, Digest of International 
Law, III, 552. 

53 Dall. 133, 152-3, 164-5 (1795). 

* Moore, Principles of American Diplomacy, supra, p. 271. 

78 Op. Atty. Gen. 139 (1856). 89 Op. Atty. Gen. 356 (1859). 
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naturalization, the flat denial of the right of American citizens to expatriate 
themselves in time of war, and the strict limitation on the number of annual 
immigrants, with threats of a nearly complete embargo, but little that is 
tangible seems to be left of the 1868 proclamation of the “inherent right” 
of voluntary expatriation. 

But how about the concomitant effect of naturalization upon the old 
allegiance, including the protection of naturalized citizens like natives in 
their countries of origin? That, also, has not received recognition as a prin- 
ciple of international law, for many countries have seen no reason to sur- 
render their claims of indelible allegiance or to admit that citizenship can 
be abandoned without their consent. It has sometimes been overlooked 
that even the House report on the resolution of 1868 provided that the 
“extinction of the mutual obligations between a government and its sub- 
jects’’ should depend upon “the express or implied consent of both parties.” ® 
Nevertheless, the American view that naturalization invests the individual 
with a new and single allegiance, automatically absolving him from the 
obligations of the old, has been assented to, under various conditions, by the 
several countries which after 1868 signed the so-called Bancroft treaties, 
and more recently, by numerous treaties, constitutions, and statutes.!° 
So far as concerns the military service of dual nationals by birth, a somewhat 
related matter, the American view has received a limited recognition in the 
1930 Hague Convention exempting from military service persons born in one 
country of parents nationals of the other, while temporarily resident in the 
country of their parents.!' The American doctrine does not admit that dual 
nationality exists in principle after naturalization; but as it has been able to 
secure acceptance for its view only from countries that have been willing 
to make special treaties or enact statutes to that effect, it can hardly be said 
tohave become a rule of internationallaw. That, also, remains an aspiration. 

The requirement of Section 2 of the resolution of 1868 of equal protection 
abroad for naturalized and native citizens, has struck upon the obstacle that 
in foreign countries the local law on nationality prevails, and only by treaty 
or statute can the United States obtain recognition for its view that natural- 
ization causes an abandonment of the nationality of origin. Even President 
Roosevelt’s attack upon the Department of State in 1915” for making that 
admission as to native-born dual nationals and inferentially as to naturalized 
citizens coming from non-treaty countries, could not alter that inexorable 

* Moore, Principles, supra, 288. 

10 These are referred to in the analytical index to Flournoy and Hudson, Nationality 
Laws, 1930, pp. 733-735. 

"The multilateral treaty is receiving ratifications. See Treaty Information Bulletin 
No. 16, Jan. 1931, p. 3. Bilateral treaties to this effect have recently been ratified by the 
United States with Norway and signed with Albania. Press Release 70, Jan. 31, 1931, p. 56; 
Press Release 72, Feb. 14, 1931, p. 77. 

2 See his article in the Metropolitan magazine for June, 1915, entitled “When is an Amer- 


ican not an American?”, and the reply of Richard W. Flournoy, Jr., of the Department 
of State, which appeared in the New York Times magazine, Sept. 12, 1915, p. 17. 
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fact. The joint resolution of May 28, 1928, enjoining upon the President 
the conclusion of treaties providing for exemption from military service 
abroad of American citizens also claimed as citizens by other countries," has 
been aided by the Hague Convention mentioned, but depends for its suc- 
cessful execution upon the consent of other nations. 

Thus, it is believed, the principle of voluntary expatriation represents an 
aspiration rather than a fact. In its proclamation of the freedom of the 
individual to change his abode and allegiance at will, it has been somewhat 
discredited by its founders. Yet it has not been altogether unavailing in 
enabling countries of immigration to persuade countries of emigration to 
surrender by treaty some of their claims upon their expatriated nationals 
when they return to their parental homes for temporary visit. Aside from 
this tactical victory, one of expediency rather than principle, the doctrine 
of voluntary expatriation as announced in 1868 has practically become 


obsolescent. 
Epwin M. BorcHArRD 


DOMINIONS, COMMONWEALTH AND THE SOCIETY OF NATIONS 


The (British) Imperial Conference of 1930! was watched by most observers 
particularly for what results it might produce in the field of economic rela- 
tions. Imperial preference or some degree of empire economic unity was 
obviously being sought by one side or the other, perhaps by both sides, but 


for different purposes or at different prices, and the outer world was slightly 
uneasy over the possible outcome. (As is well known, no results of im- 
portance were produced in this connection, Britain being unwilling and 
unable to purchase preference in Dominion manufactured commodities 
sales markets with monopoly privileges in the United Kingdom for Dominion 
food stuffs and raw materials.) But the legal and political aspects of the 
discussions and conclusions of the conference were of serious importance also, 
and well deserve observation and comment before they lead to still further 
developments in imperial and international relations. 

With respect to Imperial and Dominion legislation, the already existing 
situation was confirmed and slightly amplified, on the basis of the report of 
a special Conference on the Operation of Dominion Legislation held in 1929: 
no Dominion legislation to be void because repugnant to United Kingdom 
legislation; no United Kingdom legislation to extend to a Dominion without 

13 Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the President be, and he is hereby, respectfully requested to 
endeavor as soon as possible to negotiate treaties with the remaining nations with which we 
have no such agreement, providing that persons born in the United States of foreign parent- 
age, and naturalized American citizens, shall not be held liable for military service or any 
other act of allegiance during a stay in the territory subject to the jurisdiction of any such 
nation while citizens of the United States of America under the laws thereof. (Joint Resolu- 


tion of May 28, 1928, 45 Stat. L. 789.) 
1Cmd. 3717 (Proceedings), and Cmd. 3718 (Documents). 
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consent of the latter. On nationality, each Dominion maintains the power 
to define its own citizenship. The Governor General is to be appointed by 
the Crown on the advice of Dominion Ministers. Having regard to intra- 
Commonwealth problems, the Dominions maintained and slightly extended 
their previous status. 

The discussion of the proposal for a Commonwealth Tribunal brought out 
several interesting reactions and expressions of policy. In order “to avoid 
too great rigidity’? (permanence?) and possibly competition with other 
interstatal tribunals, it was agreed not to recommend creation of a per- 
manent court of international justice, but merely ad hoc tribunals created 
out of panels appointed by the United Kingdom and the Dominions. The 
jurisdiction of the tribunal should be voluntary rather than obligatory, and 
only justiciable questions between governments (not individuals) should be 
susceptible of submission. The plan resembles that of the Hague Court of 
Arbitration rather than that of the Permanent Court of International Justice, 
and seems very cautious and even timid at one or two points; constituent 
members of what was until very recently regarded as a single empire with 
imperial jurisdiction now insisting on voluntary interstatal adjudication! 

At one point an interesting suggestion that the need for theoretical 
analysis and statement of the situation of the Dominions and the Common- 
wealth and their positions in the society of nations had been recognized, 
and might be met in part, was made. Even British disinclination to think 
or think clearly in such matters seems to be in some danger of being stirred 
into action by the challenge of the anomalous situation. Indeed, the work 
begun in the conference of 1926, and that carried on between the conference 
of 1926 and the conference of 1930, as well as by the special conference of 
1929, all seems to be marked by much greater effort at deliberate analysis 
and explicit statement that we were accustomed to expect from London in 
these matters some years back. 

Nevertheless, the situation as it appears from the point of view of other 
states, remains not only anomalous but confused and contradictory. “None 
of His Majesty’s Governments can take any steps which might involve the 
other Governments of His Majesty in any active obligations [war?] without 
their definite assent’’ (Cmd. 3717, p. 28). And in the recent edition of his 
Dominion Autonomy in Practice,? Keith says (p. 65): ‘It is impossible to fit 
the position of the United Kingdom and the Dominions into the accepted 
categories of international law.” This seems to be a statement sufficiently 
familiar by this time, yet it means nothing less than that the Dominions and 
the United Kingdom cannot proceed along the way of life, constitutionally 
and internationally, upon which they have embarked without asking of other 
states rights and privileges to which they are not entitled under international 
law. If the Dominions are independent states, they are not entitled to have 
United Kingdom diplomatic representatives plead their cases in foreign 

? Reviewed below, p. 420. 
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capitals; if they are not independent states, they are not entitled to take 
independent diplomatic action themselves. Perhaps the present ambiguous 
or equivocal situation is characteristic only of a temporary period of transi- 
tion; but one gets the impression of a disposition in London, and even in one 
or two Dominion capitals, to present the anomalous state of affairs as 
chronic and even characteristic of the Commonwealth. 

Perhaps the attitude just cited constitutes no more than a fine disregard 
for artificial niceties of legal classification. Perhaps the categories which 
elsewhere seem universally adequate are inadequate in this one case. Per- 
haps, however, the attitude taken amounts to a fine disregard of the cherished 
principles and instinctive feelings of other peoples regarding national 
independence and even logical honesty in political practice. But, in any 
event, it would do little good for other nations to demand clarification of the 
situation or complain of the anomalies involved. The result might be to 
force the Dominions back into a British Empire. The time hardly seems 
to have come when such action might effectively promote further devolution 
in the Commonwealth. Even though the expression “‘the confidence of the 
Commonwealth” (Cmd. 3717 p. 23) seems to premise an exaggerated amount 
of unity in this dissevered empire, it probably has some degree of truth 
in it still. What the other states can do, as the United States did in the 
invitations to the Washington Conference in 1921, is to concede just as much 
credence to the Dominion doctrine of international status without inde- 
pendence as they deem convenient and no more. The burden of proof is 
all on the shoulders of those trying to put forward any such equivocal theory. 

In their attitude toward international affairs outside the ‘‘Common- 
wealth,” the Dominions (and the United Kingdom) stood all for what 
appeared to them progressive measures of various sorts. Obligatory sub- 
mission to international adjudication, pacific settlement by conciliation, 
disarmament, outlawry of war and all such measures were approved. By 
implication, forcible sanctions were disapproved; no talk of “security” 
was heard. Nor, for that matter, of revision of defective treaties. Needless 
to say, this means merely that Dominion policy in these matters is one with 
United Kingdom policy rather than with French or Continental policy. 


Commonwealth or imperial unity here seems to have a certain reality. 
PirmMaNn B. PoTTEerR 


THE INTERNATIONAL CONFERENCES FOR UNIFICATION OF LAWS ON BILLS 
OF EXCHANGE, PROMISSORY NOTES AND CHEQUES 


The movement for the international unification of certain branches of 
commercial law through the adoption of multipartite treaties may be traced 
back as far as the Universal Exposition held in London in 1851. A project 
presented at that time received the consideration of Prince Albert and was 
referred by Napoleon III to the Conseil d’Etat. While no practical plan 
resulted, it was recognized then as now that one of the most urgent as well 
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as promising fields for international unification is in respect to the laws 
applicable to negotiable instruments. Indeed, it was precisely the require- 
ments of foreign commerce which developed these instruments in the Middle 
Ages, and even today the employment of bills of exchange in domestic 
commerce is relatively unimportant in comparison with their wide interna- 
tional use. 

The first practical steps in recent times to achieve unification were taken 
by the Dutch Government at the suggestion of Germany and Italy. Prepar- 
atory labors were begun, enabling the calling of a diplomatic conference 
which met at The Hague in 1910 at which 31 nations were represented, and 
again in 1912 attended by 37 nations. At these conferences, a convention 
for the unification of the law of bills and notes was elaborated, containing 
also a series of resolutions relating to cheques. The protocol was signed 
by 30 nations, but never ratified. Great Britain and the United States 
were each officially represented, but neither government signed the protocol. 

A new impetus was given to the movement at the close of the war period 
by the recommendations of the World Economic Conference and the forma- 
tion of the International Chamber of Commerce. Upon the insistence of 
the latter body, the League of Nations took over the continuance of the work 
with the codperation of the Dutch Government. An able report by a com- 
mittee of experts was presented to the Economic Committee of the League 
in 1923 and the necessary preparatory work for the resumption of diplomatic 
conferences was entrusted to a larger group. The conference met at Geneva 
in May-June, 1930, at which 31 nations were officially represented, including 
the Government of Great Britain and Northern Ireland, acting also on 
behalf of all parts of the British Empire which are not separate members of 
the League of Nations. Five countries of Latin America were represented. 
The United States Government designated Mr. Martin H. Kennedy, its 
Trade Commissioner at London, to participate in an expert and advisory 
capacity, but not as a delegate. 

The work of the 1930 conference was devoted to bills of exchange and 
promissory notes, leaving cheques to be dealt with at the 1931 conference. 
The conception of the nature of cheques and their practical use in the various 
countries differ so widely that special difficulties are encountered in respect 
to unification. 

Three conventions were signed at Geneva on June 7, 1930, relating to bills 
of exchange and promissory notes. By the first convention, the signatories 
undertake to introduce in their respective territories, either in one of the 
original texts (French and English) or in their national language, the Uniform 
Law constituting Annex I. This undertaking may be made subject to cer- 
tain allowable reservations specifically catalogued, as it were, in Annex II 
of the convention. These reservations relate principally to the manner in 
which an actual signature may be replaced by an authentic declaration 
Written on a bill or note, to incomplete bills later completed in derogation of 
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the original agreement of the parties, to the giving of an aval by a separate 
instrument, to the replacement of protest by a written declaration of the 
drawee on the bill itself, to different methods of notification of protest, to 
causes for interruption or suspension of the statute of limitations, and to 
other provisions specifically set forth in the 23 articles of Annex II. The 
questions whether the drawer is obliged to provide cover (provision) at ma- 
turity, and whether the holder has special rights to the cover as provided by 
the French system, are subjects outside the scope of the Uniform Law. 

The various systems of legislation relating to negotiable instruments may 
be classified into three main groups, the Anglo-American, the French and 
the German. An intermediary system followed in Belgium and Spain may 
be conveniently grouped with the French. The Uniform Law, consisting of 
78 articles, has borrowed features of all of these. As we have seen, the 
distinguishing feature of the Napoleonic legislation, the concept of provision, 
has been left free for domestic legislation. The French and German require- 
ment of formality in the drawing of the instrument is accepted, but endorse- 
ments in blank are allowed. The Uniform Law adopts the Anglo-American 
rule by which the drawer guarantees both acceptance and payment at 
maturity; but out of deference to some systems, he may release himself 
from the former by stipulation, but not from the latter. Other subjects 
dealt with in detail are the effects of endorsement and acceptance, guarantees 
by aval, the legal significance of certain terms relating to maturity and pay- 
ment, rights of recourse, the effects of intervention for honor, instruments in 
sets, alterations, and the limitation of actions. 

The conference recognized the wisdom of separating provisions relating 
to substantive law from those dealing with the conflict of laws. One would 
first be inclined to conclude that a uniform law is in itself designed to elimi- 
nate conflicts of law. This is quite true but, as we have seen, the main 
convention leaves a considerable margin to be dealt with by domestic 
legislation. Accordingly, a separate convention signed on the same day 
assumes to solve certain conflicts of law, especially those which arise from 
circumstances collateral to the instrument itself, such as the capacity of the 
parties, the form and limits of time for protest and notices, and the measures 
to be taken in case of loss or theft of the instrument. National law deter- 
mines the capacity of a person to bind himself by a bill or note, but if the 
national law provides that the law of another country is competent, this 
latter law shall be applied. A similar compromise between national and 
domiciliary law, though somewhat differently expressed, is contained in the 
so-called Bustamante Code of Private International Law (Art. 7). 

A third convention signed upon the same day as the two already men- 
tioned, relates to the stamp laws, and provides that the signatories shall, if 
necessary, alter their laws so that the validity of obligations arising out of 
a bill or note, or the exercise of the rights that flow therefrom, shall not be 
subordinated to the stamp laws, but only suspended until paid. The 
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benefit of having the instrument “immediately executory,”’ as provided by 
legislation in some countries, and resembling procedure for a summary 
judgment, may be deemed lost, however, if the stamp laws are not observed 
at the time of issue. These provisions may be restricted to bills of exchange 
only, by appropriate reservation. 

All nations, whether members of the League of Nations or not, may accede 
to these conventions; ratifications are to be deposited with the Secretary- 
General of the League before September 1, 1932. The conventions come into 
force when ratified or acceded to on behalf of seven nations, three of which 
must be members of the League permanently represented on the Council, 
and the date of entry into force will be the ninetieth day after the seventh 
ratification or accession has been received. 

The dispositions of the conference in respect to the unification of the law 
of cheques will be the subject of editorial comment in a later issue of this 
JOURNAL. 

ArTHuR K. KUHN 


THE GENERAL SMEDLEY D. BUTLER INCIDENT 


In consequence of the publication in the local press of certain remarks 
made at a banquet in Philadelphia by General Smedley D. Butler, com- 
manding general of the Marine Corps Base at Quantico, Va., the Italian 
Ambassador at Washington protested and denied the truth of the purported 
remarks. Whereupon Secretary of State Stimson on January 29, 1931, ad- 
dressed to the Italian Ambassador the following note of apology for General 
Butler’s conduct: 


I have the honor to express the deep regret which this Government 
feels at the reflections against the Prime Minister of Italy in the unau- 
thorized speech of Maj. Gen. Smedley D. Butler, United States Marine 
Corps, at Philadelphia, on January 19. The sincere regrets of this 
Government are extended to Mr. Mussolini and to the Italian people 
for this discourteous and unwarranted utterance by a commissioned 
officer of this Government on active duty. 

Accept, Excellency, the renewed assurance of my highest con- 
sideration.! 


In making public his note of disavowal and apology, Secretary Stimson said: 


Having learned from the Navy Department that Major Gen. Smedley 
D. Butler, United States Marine Corps, has admitted that the quota- 
tion of his remarks in the press was substantially correct, I have this 
morning handed a note to the Italian Ambassador expressing to Signor 
Mussolini and to the Italian people the deep regret of this government at 
this unauthorized action on the part of an officer on active duty.’ 


. After the Secretary of the Navy had received a letter from General Butler 
in answer to his request for information relative to the remarks made in his 


1 Press Releases, January 31, 1931, pp. 62-63. 
2 New York Times, January 30, 1931. 
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speech at Philadelphia, he was placed under arrest, pending his court-mar- 
tial, which was ordered. 

On the following day a cable was received in which Premier Mussolini 
informed the Italian Ambassador: 

I felt sure that I would obtain just and prompt redress from the fair- 
ness, the loyalty and the friendship of the American Government and 
the American people whose respect for the truth is well known to me. 
Will you please communicate to the Federal Government that I con- 
sider closed the incident which for my part I have already forgotten: 


Instead of proceeding with the trial, General Butler was reprimanded. It 
was later stated in the press that General Butler would ask to resign and 
enter upon a lecture tour. 

Whenever an officer has shown disrespect to the flag or representatives of 
another state, his action must be disavowed, appropriate punishment in- 
flicted, and in very serious cases a formal apology made. What happens in 
Congress, it would appear, is an exception to this rule, for there any intem- 
perate member of the legislative branch of the government may, with the 
immunity of a court jester, proclaim truth or nonsense and discuss the most 
delicate international affairs, while his colleagues who have an appropriate 
sense of the responsibility of their position sit by in amazed silence. When- 
ever it becomes necessary to put a check on such fulminations, the branch 
of the government to which is given the responsibility for declaring war 
may, in the exercise of its great authority, remove a cause of international 
friction by expelling an unruly member. 

It matters not if what the officer has said is true, for this only makes his 
offense the worse, since it is more likely to cause international difficulties. 
According to the rules of international law, which have for their purpose the 
preservation of peace between nations, the greater the truth the greater the 
libel and consequent need for punishment. 

When an officer is court-martialed, the proceedings ought not to go into 
the matter of the truth of the injurious statement which he has made, or 
allow witnesses to be questioned to establish it. The only question for 
examination should be: Did the officer utter the remarks attributed to him? 

When, however, an officer speaks in the intimacy of a private gathering, no 
question of international disrespect can arise unless and until publicity is 
given to his remarks by the press. If the press understood better its obliga- 
tion not to publish the remarks of an officer which might cause international 
difficulties and embarrass the government, it is certain that it would observe 
this obligation as loyally as it has that of showing due respect to our own 
Chief Executive. Surely no loyal citizen would wittingly complicate a 
delicate situation by giving further interviews and by making assertions in 
regard to a matter where the responsibility of his state was so immediately 
engaged through the acts of its officer. Every private citizen and every 


3 New York Times, January 31, 1931. 
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newspaper may discuss any topic of interest at home or abroad, or may 
criticize the conduct of any person anywhere, subject only to whatever 
penalty may be incurred for libel or slander. But when such remarks relate 
to official statements for which an apology has been made, patriotism alone 
should prevent further comment of a nature to increase international resent- 
ment. No good citizen will add to the difficulties of the government when 
it is obligated to make amends for an offense for which, under international 
law, the whole nation is responsible. The Philadelphia newspaper whose 
scoop was responsible for starting this incident cannot derive much satisfac- 
tion from the reflection that the result of its unjustifiable and unpatriotic 
conduct may be the loss to our service of a brave and popular officer. 

This is not the first time the United States has apologized, but it may be 
safely asserted that every one of our apologies has enhanced our national 
prestige, because we have shown thereby the respect in which we hold the 
law of nations and our desire to meet every obligation of international 
courtesy and law. 

So, in 1851, Secretary Webster apologized for the attack upon the Spanish 
consulate at New Orleans by a mob enraged at the execution of Americans in 
Cuba. Referring to this incident, Lord Palmerston declared: 


The note which Mr. Webster addressed to Mr. Calderon de la Barca, 
upon the subject of that difference, is highly creditable to the good faith 
and sense of justice of the United States Government, and the President 
has more rightly consulted the true dignity of the country, by so hand- 
some a communication, than if the acknowledgment of wrong and the 
expression of regret had been made in more niggardly terms.‘ 


So, in 1855, Secretary Marcy agreed that when a French squadron visited 
San Francisco harbor it should be saluted by way of apology for the duces 
tecum summons addressed by our courts to the French consul. 

So, in 1866, the commander of the U.S.S. Nipsic, acting under instruc- 
tions, tendered a formal apology for the seizure of the Florida and saluted 
the Brazilian flag with twenty-one guns in the Port of Bahia, where the 
violation of Brazilian neutrality had occurred. 

An instance more nearly resembling the present occurred after the return 
of the American fleet from Manila, when Captain Coghlan, at a banquet in 
New York, recited a poem entitled Hoch! der Kaiser! which caused the 
German Ambassador to lodge a protest with Secretary Hay. The officer 
received a reprimand.® 

It is one thing to recognize the validity of such a ground of protest, an- 
other to exercise that right. In pre-war days one might see on the Paris 
boulevards scurrilous caricatures of neighboring royalty, but as far as is 
known, no official protest was made. Such an international nuisance is 
generally best ignored, as would be the foul utterances of degraded persons. 


4G. F. Curtis, Life of Webster, II: 556. 
5 Mark Sullivan, Our Times, 327-329. 
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There was much sagacity in the reply which Elizabeth made to her ambassa- 
dor when he complained of the indignities he had suffered at the hands of the 
Spanish authorities, that ‘‘an Ambassador must take all things in good part, 
so as his prince’s honour be not directly violated.”’ ® 

Whether a protest comes from abroad or not, the indiscreet comments of 
an Officer are certain to embarrass his government and cause it to make him 
feel the weight of its disapproval. We may therefore expect that such in- 
discretions and transgressions on the part of officers high in command will in 
future become more and more infrequent, although a due sense of interna- 
tional responsibility is not always to be found combined with that reckless 
bravery we admire in our officers. 

Evuery C. STOWELL 


BOUNDARY DISPUTES IN LATIN-AMERICA 


In 1907, Lord Curzon, in a lecture delivered at Oxford, said that frontiers 
were the chief anxiety of nearly every Foreign Office in the civilized world, 
and that frontier policy was of the first practical importance and has a more 
profound effect upon the peace or warfare of nations than any other factor, 
political or economic. Having in mind, no doubt, his experiences in the 
Far East, he added: ‘Frontiers are indeed the razor’s edge on which hang 
suspended the modern issues of war or peace, of life or death of nations.”’ 

These remarks might have also been made by a person who had been 
through the trying experiences of frontier disputes in the Western Hemi- 
sphere. The rectification of frontiers in Latin-America has been a matter of 
controversy since the days of Bolivar, and the history of these disputes 
would, to a considerable extent, comprise a diplomatic history of Latin- 
America. It is natural enough that countries whose early boundaries were 
marked by general decree, without accurate topographic knowledge, should 
inherit many boundary disputes. The number of these disputes was large, 
hardly a country being without one or more such controversies with its 
neighbors. They have, however, by process of arbitration or diplomatic 
settlement, been gradually reduced to a comparatively few remaining dis- 
putes. The process of reduction, however, has not been without friction. 
Some of the disputes have led to strained relations, threatened hostilities, and 
in some cases to armed clashes, but the fact that they have been so frequently 
brought to a satisfactory conclusion by peaceful means is a hopeful indication 
of what may be done with the remaining unsettled boundaries. Many of 
these disputes have been settled by direct negotiation between the parties of 
a treaty of limits, describing the boundary and providing for a joint delimita- 
tion commission to mark it on the spot. The more recalcitrant cases, how- 
ever, required arbitration, which means of settlement seems to have come 
into special vogue during the last quarter of the nineteenth century. In that 


* Camden, Annals of Queen Elizabeth (London, 1630), 55. 
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period a large number of boundary arbitrations were held, the awards of 
which were generally accepted by the parties.! 

In the twentieth century, as the Latin-American countries became better 
known geographically, and as settlement and trade pushed into hitherto un- 
known regions, the location of actual boundaries at disputed points became 
more and more important. The impetus of settlement by arbitration which 
had been begun in the last century carried over into the twentieth century 
and many serious disputes were settled by this pacific means, quite aside 
from the delimitation commissions which frequently were given power to 
decide contested points.? 

It is a matter of pride that several of these adjustments have been brought 
about through the unselfish good offices of the Department of State, fre- 
quently at the request of the contesting parties. And it may be said that the 
mediation of the United States has always been placed on a high plane and 
tempered with practicality. It has tried to cast oil upon troubled waters, to 
restrain war-like preparations, to induce direct negotiation and, in the last 


1A partial list of these arbitrations giving the matter in dispute, the arbitrator and the 
date of award, follows: 

Holland and Venezuela, Island of Aves, Queen of Spain, 1865. 

Argentina and Paraguay, Middle Chaco, President Hayes, 1878. 

Colombia and Costa Rica, Common boundary, President Loubet, 1900. 

Costa Rica and Nicaragua, Treaty of Limits and San Juan River, President Cleveland, 
1888. 

Argentina and Brazil, Misiones Territory, President Cleveland, 1895. 

Costa Rica and Nicaragua, Differences over demarcation under award of 1888, Mixed 
Commission, General Alexander, Umpire, 1897, 1898, 1899, 1900. 

Great Britain and Venezuela, 33,000 square miles, Special Tribunal, 1899, through U. S. 
mediation. 

Brazil and France, River Yapoe boundary, Swiss Confederation, 1900. 

Argentina, Bolivia and Chile, Puna de Atacama, Mixed Arbitral Tribunal, U.S. Minister 
Buchanan, Umpire, 1899. 

Mexico and United States, Rio Grande and Colorado River changes, International 
Boundary Commission, 1889. 

Guatemala and Mexico, Chiapias and Soconnoco boundary, Joint Commission, 1899. 

? A partial list of these arbitrations compiled from various sources, follows: 

Brazil and France, River Yapoe, Swiss Federal Council, 1900. 

Brazil and Great Britain, Guiana boundary, King of Italy, 1904. 

Bolivia and Peru, President of Argentina, 1909. 

Argentina and Chile, San Francisco boundary and other boundary difficulties, King Ed- 
ward VII of England, 1902. 

Colombia and Ecuador, Arbitral Tribunal and Technical Commission under Treaty of 
1907. 

Brazil and Peru, Mixed Commission, 1907. 

Honduras and Nicaragua, King of Spain, 1906. 

Costa Rica and Panama, over Loubet Award, Chief Justice White, 1914. 

Venezuela and Colombia, Dispute over occupation of boundary territory, Swiss Federal 
Council, 1922. 

Chile and Peru, Tacna-Arica, President Coolidge, 1925. 

Delimitation commissions are not included. 
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resort, to suggest, if not demand, arbitration. The part played by the 
United States in the British-Venezuela boundary dispute, and in the more 
recent historic Tacna-Arica controversy between Chile and Peru, are notable 
examples, and the interest of the United States in the settlement of the pend- 
ing controversies is equally present. As a result of the numerous direct 
settlements and arbitrations mentioned above, the boundary controversies 
between the various Latin-American countries have happily been reduced to 
a very few. These will be briefly reviewed as of particular interest at the 
present time. 

The boundary controversy between the United States and Mexico over the 
so-called Chamizal tract involves an area of about 600 acres on the Rio 
Grande River at El Paso, Texas. This area is physically and geographically 
a part of the City of El Paso, and several thousand of the inhabitants of the 
town make their homes upon it. Mexico submitted a claim to this tract 
before the International Boundary Commission in 1894, but the commis- 
sioners were unable to agree. By the treaty of June 24, 1910, between the 
two countries, it was agreed that the case should be submitted to a commis- 
sion, composed of the International Boundary Commission, plus a third 
commissioner, a Canadian jurist, selected by agreement of the two govern- 
ments. The case involved the interpretation of the earlier boundary treaties 
between the United States and Mexico. A majority of the commission, the 
presiding commissioner and the Mexican commissioner, joined in an award 
which in effect divided the Chamizal tract between the two contestants. 
The American commissioner filed a dissenting opinion, maintaining that the 
commission was wholly without jurisdiction to divide the tract. The agent 
of the United States filed a protest against the decision and the award, as a 
departure from the terms of submission, and this protest was supported by 
the United States Government. The dispute still remains unsettled.* 

The Guatemala-Honduras dispute includes approximately the area be- 
tween the Motagua River and the watershed of the Merendon Mountains, 
covering perhaps 2,000 square miles. Sporadic attempts at settlement have 
been made since the middle of the last century. The grants of land to 
American fruit companies in this area brought the question to an issue in 
1915-1917, when the Secretary of State offered his good offices as mediator. 
This offer was accepted, and in 1918-1919 documents and briefs were pre- 
sented to the State Department, but no settlement was reached. At this 
time it appeared that Guatemala had de facto control of the greater part of 
the Motagua valley, while Honduras stood on her de jure claim. Advances 
into the disputed territory again brought the matter to a head in 1927, when 
the United States interposed and sought again to bring about a settlement by 
a proposal to submit the dispute unreservedly to the decision of the Interna- 
tional Central American Court, with full power to fix the boundary and to 
fix the amount of any compensation which it might find equitable and 

® This JourNAL, Vol. IV (1910), p. 595; Vol. V (1911), p. 709. 
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proper. The suggestion was accepted by Guatemala, but declined by 
Honduras. 

During the past year, at the invitation of the United States, a boundary 
conference was held in Washington which resulted in the signing on July 16, 
1930, of an agreement providing for the establishment of a special tribunal in 
Washington, after the form of the Central American Court, for the decision 
of the question whether the latter court is ‘‘competent to take cognizance of 
the boundary question pending between Guatemala and Honduras.” If the 
decision of the special tribunal is in the negative, then the special tribunal 
shall proceed to take cognizance of this dispute. If, on the other hand, the 
decision is in the affirmative, then the special tribunal acting as the Interna- 
tional Central American Court shall take cognizance of the dispute. This 
tribunal, of which the Chief Justice of the United States is to be the third 
member, shall determine the uti possidetis line, and may modify that line in 
accordance with any interests which may have been established beyond the 
line, and shall fix the territorial or other compensation which it may deem 
just that either party should pay to the other. This agreement has been 
ratified by Honduras and is now before the Guatemalan Assembly. 

The Honduras-Nicaraguan dispute includes the boundary from the Pass of 
Teotecacinte to the Atlantic. From this pass two rivers flow to the ocean, 
and each country claimed the river for a boundary which gives it the greater 
territory. Nicaragua claimed the Patuca River, and Honduras claimed a 
line along the Poteca River and thence along the Segovia or Coco River. 
This question was submitted to the arbitration of King Alfonso XIII, who 
gave an award in 1906. He held that the boundary should be the Poteca- 
Segovia line. The award was accepted by Honduras, but Nicaragua desired 
to have certain points clarified. In order to avoid the possibility of armed 
strife, the Secretary of State, in August, 1918, offered his good offices with a 
view of reaching a pacific arrangement of the threatening differences between 
the two countries, and proposed that representatives be sent to Washington 
for an informal discussion which might lead to a friendly solution of the 
question. Asa condition, the State Department required that all troops and 
police should be withdrawn by Nicaragua to the position occupied by them 
prior to June 1, 1918. This offer of mediation was accepted by both parties 
and memoranda and documents were submitted to the Secretary of State, 
but no solution resulted from the discussion. In January, 1931, a treaty was 
signed between the two countries, through the good offices of the United 
States, which, it is believed, will settle the controversy. This treaty has 
been ratified by Honduras and is now pending in the Nicaraguan Congress. 
The treaty provides for a commission of three members, two national en- 
gineers and one American engineer, who shall decide all doubtful matters in 
the award of the King of Spain of 1906, and who shall mark the boundary on 
the ground. It is significant that the boundary is to be settled in accordance 
With the award of the King of Spain. 
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The Colombia-Nicaragua dispute is a question of the possession of the San 
Andres Archipelago and the Great and Little Corn Islands, lying off the 
coast of Nicaragua. This dispute was brought to a head in 1914 by the 
Bryan-Chamorro Canal Treaty between Nicaragua and the United States, 
under which the United States obtained a 99-year lease of the Great and 
Little Corn Islands, which guard the approach to the proposed canal. The 
gist of Colombia’s claim was that these islands were comprised in the original 
grant creating the province of Veragua under her sovereignty and that she 
had exercised some measure of jurisdiction over these islands since colonial 
times and had undisputed rights thereto since 1882. Nicaragua, however, 
maintained her rights to these islands, and the issue became a diplomatic 
controversy. Nicaragua and Colombia signed a treaty in 1928, by which 
Colombia recognized the sovereignty of Nicaragua over the Great and Little 
Corn Islands, and Nicaragua recognized the sovereignty of Colombia over 
the San Andres Archipelago. This treaty has been ratified by the legisla- 
tures of both countries. The United States, with the consent of Nicaragua, 
had built lights and other aids to navigation on some of the keys to San 
Andres Archipelago, which brought a protest from the Colombian Govern- 
ment and a diplomatic controversy between Colombia and the United States 
as to these Islands. On April 10, 1928, an exchange of notes took place 
between Colombia and the United States, whereby the status quo of these 
islands is to be maintained, Colombia refraining from objecting to the main- 
tenance of aids to navigation by the United States, and the United States 
refraining from objecting to Colombian nationals fishing in the adjacent 
waters. This agreement led to protests from Honduras, which had long 
disputed the sovereignty of Nicaragua over the islands. Honduras protested 
to both the United States and Colombia, producing documentary proof of its 
alleged title, but both countries refused to reopen the matter. 

The Costa Rica-Nicaragua controversy came up when the Bryan-Cha- 
morro Canal Treaty of August 5, 1914, between the United States and 
Nicaragua, relating to a trans-Isthmian canal, was signed. It appears from 
the treaty of 1858, between Costa Rica and Nicaragua, as interpreted by the 
award of President Cleveland, May 22, 1888, that the Bay of San Juan del 
Norte became the common property of both republics, and that Costa Rica 
obtained the perpetual right of free navigation of the San Juan River, and 
further that Nicaragua has promised not to enter into any arrangement for a 
canal without first consulting Costa Rica. When the Nicaragua Canal 
Treaty was consummated, Costa Rica filed a protest with the United States 
against the execution of this treaty on account of the alleged violation by 
Nicaragua of the treaty of 1858.4 After the approval of the treaty by the 
Senate in the winter of 1916, but before ratifications were exchanged, Costa 
Rica, in March, 1916, brought suit against Nicaragua in the Central Ameri- 


‘This Journat, Vol. 10 (1916), p. 344. Salvador and Honduras protested on other 
grounds. Jd., Vol. 11 (1917), pp. 156, 181, 566, 674. 
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can Court of Justice for the purpose, as she stated, of “‘ wholly nullifying the 
Bryan-Chamorro Convention,” not, as was later explained, of affecting 
the power of the United States to enter into the treaty with Nicaragua, but 
of affecting the power of Nicaragua to enter into the treaty with the United 
States. The question presented was, did or did not Nicaragua have the 
right to enter into the Bryan-Chamorro Treaty? The complaint filed by 
Costa Rica before the Central American Court of Justice alleges that by 
entering into the treaty of August 5, 1914, with the United States, Nicaragua 
violated the treaty rights of Costa Rica with Nicaragua. On September 30, 
1916, the court rendered its final decision by a vote of 4 to 1 to the effect that 
the Government of Nicaragua had violated the treaty of 1858, the Cleve- 
land award of 1888 and the treaty of 1907, but the court refused to declare, as 
prayed by Costa Rica, that the Bryan-Chamorro Treaty was null and void, 
apparently on the ground that the United States was not subject to the 
jurisdiction of the court. However, the decision did not put an end to the 
question, as Nicaragua notified Costa Rica that it unqualifiedly rejected the 
decision. Since then the United States has negotiated with Costa Rica as to 
its rights in the proposed canal route, but the matter is still unsettled. 

The Costa Rica-Panama dispute was inherited by Panama from Colombia. 
The question had been arbitrated in 1900 by President Loubet of France, and 
both countries had accepted the boundary laid down by him from the Cen- 
tral Cordilleras to the Pacific, whereby a piece of Panamanian territory (Coto 
district) went to Costa Rica, but Costa Rica protested against the line run- 
ning from the Cordilleras to the Atlantic, which gave a strip of Costa Rican 
territory (along the Sixaola River) to Panama, on the ground that the arbi- 
trator had exceeded his powers in going outside the zone in dispute and into 
territory unquestionably Costa Rican. The boundary question lay dormant 
until 1909, when the Secretary of State of the United States, in a note of 
January 23, 1909, stated that the settlement of conflicting claims of American 
citizens to land on the Sixaola River was dependent upon a settlement of 
sovereignty over the area in dispute, and since Panama had refused to arbi- 
trate the question and had allowed Costa Rica to retain de facto control, the 
United States would treat Costa Rica as the government having jurisdiction 
in that region, for the time being. Under pressure, Panama finally agreed to 
arbitration by the Chief Justice of the United States in 1910. Chief Justice 
White rendered his decision September 12, 1914, and fixed the Sixaola River 
as the boundary, holding that President Loubet, owing to inaccurate infor- 
mation, had exceeded his powers by determining a line outside the disputed 
territory. Panama refused to accept this award on legal grounds and also 
because it was inequitable that Costa Rica should gain territory both on the 
west and on the east of the Cordilleras. This unsettled condition of affairs 
continued until the spring of 1921, when Panamanian troops attempted to 
te-occupy the Coto district and Costa Rican troops crossed the Sixaola River. 
War seemed imminent. The American Secretary of State again interposed, 
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advising the use of peaceful means and upholding the White award. Subse- 
quently, the United States indicated that Costa Rica was free to occupy the 
Coto region, whereupon Panama withdrew under protest. While diplo- 
matic relations were resumed in 1928, there has been no settlement of the 
dispute. 

The Ecuador-Peru controversy regarding the ‘‘Oriente”’ territory in- 
volves a large area estimated at 40,000 square miles, lying east of the Andes 
on the headwaters of the Amazon. The region, although practically un- 
developed, is said to be rich in many tropical resources. The “Oriente’’ is 
easily accessible from Peru, through tributaries of the Amazon, and taking 
advantage of this, Peru has colonized much of the region along the rivers, 
and has administered these colonies. On the other hand, the Andean barrier 
has prevented any convenient means of access from Ecuador or any system- 
atic administration in this area by the Government of Ecuador. Besides the 
“‘Oriente,”’ there are two other small districts in dispute, namely, Tumbez, 
at the boundary on the coast, and Jaen, a district in the angle of the northern 
boundary of Peru. These areas are estimated at 500 and 3000 square miles, 
respectively. The conflicting claims between Peru and Ecuador date back 
to colonial times. Ecuador rests its claim on the basis of exploration, the 
peace treaty of 1829 between Colombia and Peru, and the protocol of August 
11, 1830, between Colombia and Peru, Ecuador claiming to inherit the rights 
of Colombia. Peru rests its claim on the boundaries of colonial administra- 
tion as shown by royal decree of July 15, 1802, and various other royal 
orders, dating up to 1816. Peru also claims effective colonization and 
occupation since that time. 

Under the treaty of 1887, the countries agreed to submit the controversy 
to the arbitration of the King of Spain. On the report that the award 
would be unfavorable, public opinion in both countries was aroused. War 
threatened. In order to avoid a conflict, the United States, in the spring of 
1910, initiated a joint offer of mediation with Brazil and Argentina. This 
offer was accepted and war was averted. Ecuador expressed a desire for 
direct settlement, and the King of Spain withdrew from his position as arbi- 
trator, expressing the hope that direct negotiations might be successful. 
But Peru in its turn declined to negotiate and insisted on arbitration. 
Nothing was accomplished until the negotiation at Quito of the protocol of 
June 21, 1924, whereby Ecuador and Peru pledged themselves to send dele- 
gates to Washington to determine the boundary by direct negotiations, if 
possible; otherwise, to determine a zone to be submitted to arbitration by the 
President of the United States, either result to be incorporated in a protocol 
and submitted to the Congress of each country for approval. The delegates 
were to meet in Washington immediately after the determination of the 
Tacna-Arica question, then before the President. Although the Tacna-Arica 
dispute has been settled since May, 1929, the conference in Washington has 
not been held. 
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In a treaty of 1916, Colombia and Ecuador settled their disputed boundary 
along the north side of the ‘“‘Oriente”’ district, which is in dispute between 
Ecuador and Peru, but in 1922, Colombia and Peru came to an agreement 
about their boundary along the north side of the ‘‘Oriente,’’ whereby Colom- 
bia recognized as belonging to Peru, a narrow strip of territory along the 
right bank of the Rio Putumayo, which territory Ecuador had recognized as 
belonging to Colombia in the settlement of 1916. Thus Peru has territory 
on the north and south sides of the “‘Oriente,”’ like the jaws of a crocodiie 
about to swallow the whole of the ‘“‘Oriente” area. Peru will no doubt use 
this territorial situation as a basis for arguing that she should be entitled to 
the crocodile’s share of this area. So far, no part of the disputed boundary 
between Ecuador and Peru has been defined by treaty or otherwise. 

The settlements of 1916 and 1922 above noted were apparently not en- 
tirely satisfactory to Brazil. She had a boundary treaty of 1851 with Peru, 
fixing the boundary from the mouth of the Apaporis River southward, and 
also a boundary treaty with Ecuador of 1904 agreeing on the same boundary 
in case the latter should succeed in her dispute with Peru. Brazil also had a 
boundary treaty of 1907, with Colombia, defining the boundary north of the 
mouth of the Apaporis River, but leaving the boundary south of this point 
subject to further negotiations in case Colombia should win its disputes with 
Peru and Ecuador. The settlements of 1916 and 1922, however, made 
Colombia contiguous to Brazil south of the mouth of the Apaporis River, 
instead of Peru, or possibly Ecuador. Brazil had no boundary agreement, 
therefore, with Colombia along their new frontier between the mouth of the 
Apaporis River and Tabatinga. In the settlement of 1922 Colombia re- 
served its rights as to the territory east of the Apaporis-Tabatinga line, which 
caused Brazil to make representations in regard to the proposed settlement. 
In these circumstances, the three governments to the triangular dispute sug- 
gested that the United States use its good offices to compose their difficulties. 
As a result of the informal suggestions of the Secretary of State, a protocol 
was signed March 4, 1925, by all four countries, providing that Brazil would 
withdraw its observations regarding the settlement of 1922; that the ratifica- 
tion of this settlement by Colombia and Peru should proceed, and that Brazil 
and Colombia should sign a treaty agreeing upon the Apaporis-Tabatinga 
line, Brazil agreeing to free navigation of the Amazon River by Colombia. 
The first two provisions have been carried out, and just recently it appears 
the third has also been accomplished. 

The Bolivia-Paraguay boundary dispute over the Grand Chaco (an area of 
100,000 square miles, more or less) has been covered in previous editorials 
of this JourNAL.’ Briefly, the facts are that, after more than a century of 
controversy and several unsuccessful agreements, a conflict broke out be- 
tween the troops of both countries, stationed in the Grand Chaco, which 
brought about the interposition of the Pan-American Arbitration Confer- 

5 Vol. 23 (1929), p. 110; Vol. 24 (1930), p. 122. 
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ence, then being held in Washington, and of the League of Nations. Through 
the action of these two bodies, the parties agreed to submit the question of 
the cause of the outbreak to a Commission of Inquiry and Conciliation to sit 
in Washington. This commission succeeded in conciliating the two coun- 
tries and obtained an agreement to renew diplomatic relations and to return 
to the status quo ante. The territorial question, however, which was the root 
of the controversy, was left to be settled by direct negotiations between the 
happily conciliated countries, although the neutral members of the commis- 
sion recommended to their respective governments that they proffer friendly 
good offices, if eventually these might be of service to Bolivia and Paraguay. 
This apparently is the present status of the dispute. 

The boundary line between Argentina and Uruguay in the river La Plata 
is still undetermined. Uruguay is apparently willing to accept the middle 
line of the river, but Argentina denies that this is the legal boundary. The 
treaty of August 27, 1928, between Brazil and Uruguay, appears to provide 
that the natural channel of the Uruguay and the northeast bank of the La 
Plata should be the frontier of Uruguay. Uruguay, however, insists that her 
jurisdiction to the middle line has heretofore been officially recognized by 
Argentina. A factor in the problem is that the estuary is so shallow that 
navigation for seagoing vessels is practically limited to an artificial channel 
from the English Bank at the mouth, past the northeast side of the Island of 
Martin Garcia * to the mouth of the Parana River. There are branch chan- 
nels to Buenos Aires and La Plata. These channels have been dredged, 
lighted and buoyed by Argentina and maintained at her expense. The 
difficulty of settlement is due to the fact that the middle line of the estuary 
would cut through these channels, and throw parts of them under the sole 
jurisdiction of Uruguay. Not only is this an important matter to Argentina 
and Uruguay, but it also affects the up river states, Paraguay, Bolivia and 
Brazil, whose river commerce of the Plate system must pass through these 
channels to the sea. Difficulties arose in 1907 over the rights of Uruguayan 
fishermen in the estuary, and some feeling was aroused. However, in 1910, 
a protocol was signed stipulating that ‘‘the navigation and use of the waters 
of the River Plate will continue without alteration as up to the present,” 
and that whatever differences may arise in this connection will be resolved in 
a spirit of cordiality and harmony. In 1912, they agreed upon reciprocal 
national treatment of their vessels in these waters.’ 

There has long been a boundary question between Haiti and Santo 
Domingo which has quietly occupied the attention of the Department of 
State ever since the World War. When the Haitians withdrew in 1843 from 


* The United States-Argentina treaty of 1853 provides that both parties shall use their 
influence to prevent Martin Garcia being held by any river country opposed to the principle 


of free navigation of the Plate system. 
7 This JourNaL, Supplement, Vol. IV (1910), p. 138, and Vol. VII (1913), p. 166. See 


also id., Vol. I (1907), p. 984; Vol. IV (1910), p. 430. 
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their 21-year occupation of Santo Domingo, the boundary between the two 
states was not clearly defined, particularly in the unsettled districts. This 
boundary line, however, dated back to the treaty of 1777 between France 
and Spain. This old line was straightened by the armistice agreement of 
1856 between Haiti and Santo Domingo and was close to the line occupied 
pacifically by Haiti from 1868 until the treaty of 1874. A dispute over this 
treaty arose and two futile efforts were made to submit the question to the 
Vatican for arbitration in 1895 and 1898. In 1901, a joint commission fixed 
the north end of the common boundary, but the boundary treaty of January, 
1929, provided for the settlement of all questions by a demarcation com- 
mission, which is nowat work, and a tribunal for arbitrating all possible differ- 
ences which may arise. The treaty line appears to give a little more terri- 
tory to Haiti than any of the preceding lines. 

Aside from a few minor points in question along some of the other Latin- 
American boundaries, the foregoing may be taken as substantially the 
present status of pending frontier disputes. 

L. H. Woo.sry 


CURRENT NOTES 


ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The annual meeting of the American Society of International Law to be 
held in Washington, April 23-25, 1931, will mark the twenty-fifth anniver- 
sary of the founding of the Society in 1906. This significant milestone in 
the life of the Society will be appropriately celebrated both in the program 
of the meeting and in the twenty-fifth annual dinner with which the meeting 
will close on the evening of April 25th. 

This anniversary meeti=g will be most fittingly presided over by 
Dr. James Brown Scott, now the President of the Society, who was the mov- 
ing spirit in its organization twenty-five years ago. Dr. Scott will take as 
the subject of his presidential address, which will be delivered at the opening 
session at the Willard Hotel on the evening of April 23d, ‘‘The Progress of 
International Law During the Last Twenty-five Years.’’ This retrospect 
of the quarter of a century of the Society’s existence will be continued on 
the evening of April 24th, when Mr. Green H. Hackworth, Solicitor for the 
Department of State, which office Dr. Scott happened to hold twenty-five 
years ago, will read a paper on ‘‘The Policy of the United States in Recog- 
nizing New Governments During the Past Twenty-five Years.’”’ On the 
same evening, Professor Charles E. Martin, of the University of Washington, 
Seattle, will treat in retrospect during the same period the subject of ‘The 
Legal Position of War and Neutrality.” 

The most important subject, from the point of view of the interest of the 
Society, now before the United States is the reeommendation of the President 
and the Secretary of State that the United States adhere to the protocol 
establishing the Permanent Court of International Justice at The Hague, 
on the conditions and with the reservations advised and consented to by 
the Senate on January 27, 1926, and as accepted by the signatories of the 
court protocol in the Protocol of Accession signed at Geneva on September 
14, 1929. The formula to meet the conditions of the Senate with reference 
to advisory opinions contained in the Protocol of Accession is largely the 
work of the Honorable Elihu Root, the first, and for seventeen years the only, 
president of the Society. The Committee on the Program of the Annual 
Meeting therefore decided that the discussion of the Permanent Court of 
International Justice should be the subject of current interest upon the pro- 
gram of the twenty-fifth annual meeting. 

On the morning of April 24, 1931, Professor Philip C. Jessup, of Columbia 
University, who was an aid to Mr. Root when he took part in the drafting 
at Geneva in March, 1929, of the Protocol of Accession for the United States, 
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will read a paper dealing with the acceptance of the United States of that 
protocol. At the same session, the obligatory jurisdiction of the court will 
be the subject of an address by Mr. Amos J. Peaslee, of the New York Bar. 
On the afternoon of the same day, Professor Manley O. Hudson, of the Har- 
vard Law School, whose series of annual articles on the work of the court 
have appeared in the January issue of this JourNAL for a number of years, 
will discuss the independence of the court in its constitution and jurisdiction 
and in the law to be applied. 

All of these subjects will be open for discussion from the floor after the 
reading of the leading papers, and also on Saturday morning, April 25th, 
before the business meeting of the Society. If necessary to complete the 
discussions, the Society will depart from its usual custom and hold a session 
on Saturday afternoon. 

In order to give the members of the Executive Council and the Board of 
Editors of the JoURNAL an opportunity of considering the practical aspects 
of the work of the Society, a luncheon for these officers will be given on 
Thursday, April 23rd, at one o’clock. The Executive Council will hold 
another meeting at twelve o’clock noon on Saturday, April 25th. Reports 
of committees to be made to the Council should be submitted at the meeting 
on Thursday, April 23d, which will be held at 2.30 o’clock, or as soon as the 
luncheon is over on that afternoon. The Board of Editors will meet on 
Thursday afternoon, April 23d, at four o’clock. Reports to be made to the 
Society in plenary session should be submitted at its meeting on Saturday 
morning, April 25th. 

The dinner at the Willard Hotel on Saturday evening at seven-thirty 
o'clock is already assuming gala aspects. Chief Justice Charles Evans 
Hughes of the United States Supreme Court, who preceded Dr. Scott as 
president of the Society and held the position for five illustrious years, will 
be present and make some appropriate remarks. The Secretary of State 
and a large number of the heads of the diplomatic missions in Washington 
have also signified their intention of attending the dinner. It is hoped that 
not only the members who usually attend the annual dinner will be present 
to celebrate this important event, but that many members who have not 
heretofore found it possible to be present at these interesting annual reunions, 
will make every effort to attend this year. 

Georce A. Fincu 


DEXTER & CARPENTER, INC. 0. KUNGLIG JARNVAGSTYRELSEN et all. 


The significance and importance of the decision in the above-mentioned 
case hardly can be overlooked.* It resolves in the negative the question 
whether the property of a foreign state, situated within the jurisdiction of 
the court, can be seized for the satisfaction of a valid judgment rendered 


* Printed infra, p. 360 
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against that foreign state. The facts are sufficiently stated in the opinion, 
but certain of them may be stressed. 

The Swedish Railway Administration, represented to be a corporation, 
brought suit against a New York firm for breach of contract. Defendant 
filed a counterclaim on which a verdict was returned and an affirmative 
judgment against plaintiff entered. A plea of immunity, based on the 
plaintiff’s actual identity with the Swedish state was denied, and attachment 
of debts owed by the National City Bank and the Swedish-American Line to 
plaintiff was ordered on application by the judgment-creditor. The Minister 
of Sweden to the United States sought and obtained leave to intervene for 
the sole purpose of pleading immunity, and his motion to vacate the order of 
attachment and execution was upheld by the District Court. On appeal by 
Dexter & Carpenter, the District Court’s order was affirmed in the decision 
printed below. 

It should be kept in mind that this decision related solely to one question, 
namely, whether execution can issue against the property of a foreign sover- 
eign state. In deciding this question in the negative, Judge Manton doubt- 
less stood on solid ground. As a general principle of international law, a 
foreign state cannot be sued in the courts of another state against its will.! 
But a state may be sued if it consents, since the jurisdictional bar may be 
raised by the defendant in whose favor it is created.2 There are also cases 
wherein the courts presume consent, the presumption being one of law and, 
usually, contrary to fact. Such are the cases where the state is plaintiff, 
consent to the procedural rules of the court being implied.* This is carried 
to the extent of presuming consent to counterclaims arising out of the same 


1 See: Conclusions of M. Matsuda, Rapporteur for the Subcommittee of the League of 
Nations Committee of Experts for the Progressive Codification of International Law, 1926, 
in this JourNnAL, Vol. 22, Suppl. (1928), p. 127. Exchange v. M’Faddon (U. 8. Sup. Ct., 
1812), 7 Cranch 116; The Parlement Belge (Gr. Brit., Ct. of App., 1880), L. R. 5 P. D. 197; 
Gouv. espagnol c. Lambége et Pujol (France, Cour de Cassation, Civ.), 1849 Dalloz, Pér. 
1.5; Heizer g. Kaiser-Franz-Joseph-Bahn A. G. (Germany, Gerichtshof fiir Kompetenzkon- 
flikte), Gesetz-und Verordnungs blatt fiir das Kénigreich Bayern, 1885, Beilage I. 

? Duff Development Co., Ltd. v. Government of Kelantan, et al. (Gr. Brit., House of 
Lords), L. R. [1924] A. C. 797; Rochaid-Dahdah c. Gouv. tunisien (France, Trib. civ., Seine) 
1888, I. Gaz. Pal. 626; X. g. Tiirkischen Fiskus (Germany, Reichsgericht), 55 Jur. Wochen- 
schrift (1926), Pt. I, 804. 

3 La Republique Frangaise, et al. v. Saratoga Vichy Spring Co. (U. S. Sup. Ct. 1903), 191 
U. S. 438; Le gouv. espagnol c. d’Aguado (France, Cour d’appel, Paris), 1867 Dalloz, Pé. 
2.49 [laches]; The King of Spain v. Hullet & Widder (Gr. Brit., House of Lords, 1833), 1 
Ch. & Fin. 333 [answer over personal signature and under oath]; Rothschild v. Queen of 
Portugal (Gr. Brit., Ct. of Exch., 1839), 3 Yo. & Coll. 549 [discovery]; Republic of Honduras 
v. Soto (Ct. of App., New York, 1889), 112 N. Y. 310; Otho, King of Greece v. Wright (Gr. 
Brit., Privy Council, 1837), 6 Dowl. 12; Emperor of Brazil v. Robinson (Gr. Brit., King’s 
Bench, 1838), 6 Ad. & Ell. 801; Republic of Costa Rica v. Erlanger (Gr. Brit., Ct. of App-); 
L. R. [1876] 3 Ch. Div. 62; Navire Western Wave (France, Trib. de comm., Marseille, 1921, II. 
Gaz. Pal. 112; Het Ottomaansche Keizerrijk t. Roselius & Co. (Netherlands, Arr. Rechtbank, 
Amsterdam), 1921 Weekbl. v. h. Recht, 10707,4 :2 [security for costs]. 
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transaction as that on which the original suit is based,‘ but usually not to 
crossclaims arising out of different facts or transactions.® 

In these cases of presumed consent, the courts do not go so far as to imply 
consent to execution® and, of course, actual consent to execution would 
rarely, if ever, be obtained. 

It seems also to be generally agreed that a foreign state does not carry with 
it its immunity in respect of real property which it acquires within the juris- 
diction of the forum.? In such cases even execution against the property 
might be permissible unless such property is used for diplomatic purposes.® 

A growing body of jurisprudence, in the shaping of which the Italian courts 
have taken the lead, distinguishes between the state qua state and the state 


‘ Rowan v. Sharps’ Rifle Mfg. Co. (Sup. Ct. of Errors, Conn. 1860), 20 Conn. 282; Kingdom 
of Norway v. Federal Sugar Refining Co. (Dist. Ct., So. Dist., N. Y., 1923), 286 Fed. 188; 
The Newbattle (Gr. Brit., Ct. of App., 1885), L. R. 10 P. D. 33; Letort v. Gouv. Ottoman 
(France, Trib. civ., Seine), 5 Revue jur. internat. de la locomotion aérienne (1914), 142. In 
Hellfeld g. Fiskus des russischen Reiches (Germany, Preussische Gerichtshof zur Entscheidung 
der Kompetenzkonflikte), 20 Zeitschrift fiir internationales Recht (1910), 416 (English trans- 
lation in this JouRNAL, Vol. 5, 1911, p. 490), the question of submission to the counterclaim 
was not passed upon by the Court of Jurisdictional Conflicts, which passed only on the issue 
of execution. However, the Imperial Consular Court of Shanghai allowed the counterclaim 
in 1907, over the protest of the Russian Government, reversing on this point the trial court. 

’ South African Republic v. La Compagnie Franco-Belge du Chemin de Fer du Nord (Gr. 
Brit., Ct. of Chanc.), L. R. [1898] 1 Ch. Div. 190. It might be pointed out here that even 
with respect to counterclaims arising out of the same transaction, there is a difference of 
opinion as to whether an affirmative judgment can be entered on a counterclaim against a 
plaintiff foreign state; the prevalent opinion seems to be opposed to such a possibility. 
See: French Republic v. Inland Navigation Co. (Dist. Ct., East. Dist., N. Y., 1920), 263 
Fed. 410; Gouv. Russe c. Simmonet, Heslouin & Cie (France, Trib. civ., Brest), 1908, II, 
Gaz. des Trib. 224; contra: Letort c. Gouv. Ottoman, supra, note (4). 

* Vavasseur v. Krupp (Gr. Brit., Ct. of App. 1878), L. R. 9 Chance. Div. 351; Duff Develop- 
ment Co. v. Government of Kelantan, supra, note (2); Vve. Caratier-Terrasson c. Direction 
générale des chemin de fer d’Alsace-Lorraine (France, Cour de Cassation, Civ.), 1885 
Dalloz, Pér. 1.341; Aff. du navire Campos et Lloyd Brésilien c. Cie. Chargeurs Réunis 
(France, Trib. de comm., Havre), 46 Clunet (1919), 747; v. Hellfeld g. Fiskus des russischen 
Reiches (Germany), supra, note (4); N. V. Bergverksahtiebolaget ¢. het Militar Liquidi- 
rungsamut (Netherlands, Gerechishof, Amsterdam), 1921 Weekblad v. h. Recht, 10750, 2:1. 

’ See the diplomatic correspondence relating to the Zappa case, statements of the Belgian 
and Italian Foreign Offices in response to enquiry made by the Rumanian Government, 108 
Archives diplomatiques (1893), 118, 120. See also: De Marigo Kildani Vve. Haggar v. Fisc 
Hellénique (Egypt, Cour d’appel mizte), 11 Gaz. des Trib. Miztes d’Egypte (1911-12), 161; 
G. 8. g. U. S. Shipping Board (The Ice King), (Germany, Reichsgericht, 1921), 103 Entsch. 
des R. G. in Ziv. Sachen, 274; Storelli c. Governo della Repubblica francese (Italy, Trib. 
cw., Roma), 1924 Giurispr. Ital. 206. 

* A. g. Das Deutsche Reich (Austria, K. K. oberste Gerichtshof, 1878), Sammlung v. Zivil- 
rechtlichen Entscheidungen, 2; Etat de Suéde c. Petrocochino (France, 7'rtb. civ., Seine), 1930 
Dalloz, Hebd., 15. Contra: a decision of the Sup. Ct. of Czechoslovakia of April 16, 1928, 
where execution against the Hungarian Legation in Prague was allowed. The decision is 
discussed in an article by Deak, “‘Immunity of a Foreign Mission’s Premises from Local 
Jurisdiction,” this JourNAL, Vol. 23 (1929), 582 ff. 
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qua juristic person. It is held that when a state engages in commercial 
ventures of a private rather than public nature, it puts off its sovereignty and 
assumes the réle of a private person.* Here there can be no question of 
sovereignty and, hence, no bar to the jurisdiction. If property is owned or 
possessed in this capacity, it too is considered devoid of sovereign immunity 
and execution may issue against it.’° 

Somewhat similar are the cases involving state-owned corporations. The 
courts will not usually tear aside the corporate veil, being for the most part 
eager to avoid the inequitable consequences of sovereignty. A distinction is 
therefore drawn between the corporate entity and the state, even though the 
latter owns all the stocks." 

In the instant case, the suit was begun by acorporation. It was only after 
judgment was rendered against the plaintiff on defendant’s counterclaim 
that a plea of what amounted to mistaken identity wasentered. If the judg- 
ment was in reality against the Swedish state, the refusal to issue execution 
was in accord with firmly established precedent in this country at least. 
Unless the court proceeds on the theory of the so-called Italian school that 
sovereignty is not involved, it is difficult to reject the argument against exe- 
cution whenever raised. But in some situations, the courts have declined 
to allow the plea of immunity to be entered after jurisdiction had once been 
obtained.'*? There is indeed no equity in the argument that a state should be 
allowed to put on its cloak of immunity when the case goes against it. As 
indicated in the last paragraph of the above-mentioned decision by Judge 


* Soc. anon. des Chemins de fer Liégeois-Luxembourgeois c. Etat néerlandais (Belgium, 
Cour de Cassation), 1903 Pasic. Belge, 294; Peruvian Guano Co. c. Dreyfus (Belgium, Cour de 
Cassation), 1881 Pasic. Belge, 2.313; Ran, Vanden Abeele & Cie. c. Duruty (Belgium, Cour 
d’appel, Gand), 1879 Pasic. Belge, 2.175; Momoyer et Bernard c. Etat francais (Belgium, 
Trib. civ., Charleroi), 1927 Pasic. Belge, 3.129; Capitaine Hall c. Capitaine Zacarias Bengoa 
(Egypt, Cour d’appel mizte), 33 Bull. de législation et de jurisprudence égyptienne (1920-21), 
25; Lahkowshy c. Gouv. fédéral suisse et Regnier (France, Cour d’ Appel, Paris), 48 Clunet 
(1921), 179; Etat Roumain c. Pascalet & Cie. (France, Trib. de comm., Marseille), 1924 
Dalloz, Hebd. 260; Guttieres c. Elmilik (Italy, Corte di Cassazione, Firenze), 1886 Foro 
Italiano, I, 913; Typaldos, Console di Gregia c. Maniconio di Aversa (Italy, Corte di Cassa- 
zione, Napoli), 1886 Giurispr. Ital. Pt. I. Sez. I, 228; Hamspohn c. Bey di Tunisi (Italy, 
Corte d’appello, Lucca), 1887 Foro Italiano, I, 474; Rappr. comm. dell’Unione della repub- 
bliche sovietiste socialiste c. Ditta Tesini e Malvesse (Italy, Corte di Cassazione, Seziont 
Unite), 66 Monitore dei Tribunali (1925), 604; Stato di Rumania c. Trutta (Italy, Corte di 
Cassazione, Sezioni Unite), 67 Monitore dei Tribunali (1926), I, 288. 

10 Etat Roumain c. Pascalet & Cie., supra, note (9); X. g. Turkischen Fiskus, supra, note 
(2); K. K. Oesterreich. Finanzministerium g. Dreyfus (Switzerland, Bundesgericht), 44 
Entscheid. des Schweiz. Bundesgerichtes (1918), 49. 

11 Coale, et al. v. Société Co-operative Suisse des Charbons, Basle, et al. (Dist. Ct., So. Dist., 
N. Y., 1921) 21 F. (2d) 180; United States ». Deutsches Kalisyndicat Gesellschaft, et al. 
(Dist. Ct., So. Dist., N. Y., 1929) 31 F. (2d) 199; Soc. riunite di assicurazione c. U. S. Ship- 
ping Board (Italy, Corte d’Appello, Napoli), 67 Monitore dei Tribunali (1926), I, 336. 

12 A plea of immunity raised at an advanced stage of the proceedings was denied by the 
U. 8. Supreme Court in the case of Porto Rico v. Bonocio Ramos (1914), 232 U. S. 627. 
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Manton, the results are regrettable and put the party who has a bona fide 
litigation with a foreign state under disadvantages which can hardly be 
reconciled with modern concepts of fairness and justice.'* However, this 
anomalous situation cannot be remedied and full justice cannot be done in 
these cases until some international conventional agreement lets down the 
bars. 

C. Jessup and Francis DEAK 


THE JURISTIC CHARACTER OF THE INTERNATIONAL COMMISSION 
OF CAPE SPARTEL LIGHTHOUSE 


[The International Commission of Cape Spartel Lighthouse, in the month of March, 1929, 
was led to an examination of the question whether it possessed a civil personality permitting 
the Commission to make contracts, to appear in judicial proceedings, to receive legacies, 
etc., and also to consider what tribunal would be competent to hear suits in which the 
Commission might be the defendant. 

M. Marchegiano, Juridical Counsellor of the International Zone of Tangier, was requested 
to give his opinion in the matter, and his views have been set forth in the note which is here 
reproduced in translation from the French.] 


The questions raised by the International Commission of Cape Spartel 
Lighthouse imply the solution of several much discussed and even new 
problems in jurisprudence. Although we have made considerable research 
in the published works of doctrinal writers, we have nowhere found any 
examination of the juristic character of the International Commission of 
Cape Spartel in international law, private or public, from which there might 


be inferred a solution of the problems propounded. 

The first question which we have been asked to consider, namely, whether 
the Commission has a juristic personality, necessitates a definition, in the 
light of the terms of the instrument by which the Commission was consti- 
tuted (the Convention of 1865), of the juristic character of this body in the 
domain of international public law, in order that an examination may be then 
made of its status in the domain of international private law. It is evident 
that these two questions are closely connected. 

Is the International Commission of Cape Spartel Lighthouse, in the first 
place, a juristic person in public international law? This very delicate 
question is related to the somewhat debatable theory as to the existence of 
international personalities, other than states. We will confine our considera- 
tion to this question, without diverging into an examination of the bases of 
the numerous existing theories in the science of jurisprudence, which would 
lead us evidently beyond the limits of our task. 

A certain number of writers contend that states alone are the subjects of 


* See the following language of Lord Sterndale, M.R., in Duff Development Company ». 
Kelantan Government, L. R. [1923, I] Ch. Div. 385, 410: “‘. . . I have no sympathy with 
sovereign States who grant concessions and enter into litigation in respect of commercial 
transactions, and when they fail say: ‘It injures our sovereign dignity that we should 
pay the costs we have been ordered to pay of litigation which we have promoted.’ I should 
have thought it was more consistent with sovereign dignity to pay.” 
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international law, and that with the exception of these, there can exist no 
juristic personalities. These writers assume the term “international per- 
sonalities” to be synonymous with and equivalent to the terms “members of 
the international community.” It is clear that states are the only members 
of this community, in their character as political organizations. 

However, if we attribute to the term ‘international personalities” a 
broader acceptation, such as is adopted by many authors, there is no doubt 
that, in addition to states, we may consider as “international persons’’ all 
those entities whose juridical situation is governed, whose rights and ob- 
ligations are determined, and whose competency is extended or restricted, by 
public international law. ‘International personality (according to the 
opinion of a great authority) and the character of state are two entirely 
different conceptions, and the existence of the former in no way implies the 
existence of the latter; international personality exists in every association or 
collective entity clothed with recognized international competency.” 

We share this opinion. As in private law the classes of juristic persons 
become increasingly numerous, as a result of the recognition of the legitimate 
nature of certain collective interests, so in international public law, the exist- 
ence of international personality must be admitted in favor of various 
organizations created by treaties for international purposes of a specific and 
independent character. It is for this reason that the majority of modern 
writers consider as international personalities the European Commission of 
the Danube created by the Treaty of Paris of March 30, 1856, and the 
Straits Commission instituted for the Dardanelles, the Sea of Marmora and 
the Bosphorus, by the Treaty of Sévres of August 10, 1920. These interna- 
tional organizations, within the limits of the powers attributed to them by 
the treaties, have an individual and autonomous existence, they have an 
individual budget, they draw up, promulgate and enforce all necessary 
regulations, they enjoy the privileges of neutrality and of extraterritoriality. 

The juristic character of the Commission of Cape Spartel Lighthouse, in 
our opinion, is analogous to that of the commissions above-mentioned. An 
examination of the Treaty of May 31, 1865, demonstrates the presence, in 
this Commission, of the essential elements considered by jurists as necessary 
for the existence of an autonomous international organization, since it has 
an individuality of its own, independent of the states which compose it. 

The Commission of Cape Spartel Lighthouse possesses, in the first place, a 
recognized international competency, since its powers are derived from an 
international convention to which the greatest states of Europe and of 
America are parties. 

The Commission carries out a mandate entrusted to it by the Sultan of 
Morocco, who has delegated to the Commission the most ample powers. 
Articles 1 and 4 of the convention are sufficiently clear in this regard; they 
state that the Commission shall have the superior direction and the adminis- 
tration of the lighthouse, and the right to establish the necessary regulations 
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for its operation and supervision. The convention provides only one limita- 
tion to the wide delegation of powers conferred upon it by the Sultan, namely, 
that “‘The Commission shall perform no acts which may impair the property 
rights or the sovereignty of the Sultan.” 

Finally, the Commission carries out its functions for an international 
purpose, in that it promotes the security of navigation on the coasts of 
Morocco, at a very vital point for world navigation. This object, of a spe- 
cial character, serving the cause of high humanitarian interests, is so ab- 
solutely autonomous and independent of the will of the Powers signatory to 
the convention (so long as the instrument is not denounced), that the Com- 
mission is under the obligation to guarantee its fulfillment in every even- 
tuality, even in the case of war. 

Article 5 of the convention, from which it follows that the Commission is 
a personality, provides that ‘‘As the Sultan undertakes by all the means in 
his power, even in the case of war either civil or foreign, to provide for the 
preservation of the establishment, the contracting Powers on their side shall 
undertake to respect the neutrality of the lighthouse and to continue the 
contributory payments for its maintenance, even in the event of hostilities 
breaking out, either between themselves, or between one of them and the 
Empire of Morocco.” 

An examination of the convention therefore confirms our opinion that the 
Commission possesses a personality in international public law. 

We are led to the same conclusion both by the attitude constantly ob- 
served by the Commission during the long period throughout which it has 
carried out its mandate, and by the terms of the regulations which it has 
issued for the proper administration of the lighthouse. 

The Commission has constantly manifested its conviction that it is an 
autonomous institution with a special character, and, even during the pecu- 
liar political and juridical situation of Morocco in the latter half of the last 
century, while composed of the same persons who formed the diplomatic 
corps and various other institutions constituted at that time, the Com- 
mission has always kept its specific activities clearly defined and perfectly 
distinct. 

At one of its sessions, under date of December 30, 1893, the Commission, 
having been requested by the agents of shipping companies whose vessels 
called at Casablanca and at Mogador, to set up and maintain lighthouses at 
those ports, decided that the question should be referred by its President to 
the Dean of the Diplomatic Corps, as the matter was outside the province 
of the Commission, and concerned the representatives of the Powers in 
Morocco. 

I have thought it useful to recall this circumstance, as it is particularly 
characteristic of the thesis which I have above set forth. On another occa- 
sion also, at a meeting held on October 4, 1888, the Commission, without 
specific reference to the question which we are now examining, nevertheless 
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gave it a solution in practice, when declaring that its members were obliged 
to submit to the resolutions of the majority, in consequence of the juridical 
principle by which the Commission, being both a collective and an individual 
organization, its will is the result of the fusion of the different individual 
wills, the latter disappearing by submergence into one sole manifestation, 
binding on all those taking part in the deliberations leading thereto. 

A perusal of the organic regulations for the direction and administration 
of the lighthouse and its staff (finally ratified at the meeting of July 11, 
1865), again substantiates the correctness of our thesis. These texts show 
that all Powers are delegated to the Commission, or to the Council as it is 
called, as an organization created for the exercise of the international man- 
date, and that such powers are not delegated to each one of the members of 
the Commission individually. 

Article I provides that “‘The Representatives of the signatory Powers, 
assembled in Council, have, under their responsibility, the high direction of 
the upkeep and of the administration of the Lighthouse.”” Consequently the 
engagement and the dismissal of the staff, and disciplinary powers over the 
same, fall within the competency of the Council, which has likewise full 
authority over the kaid and the soldiers composing the guard furnished by 
the Sultan for the protection of the lighthouse (subject of the special regula- 
tion of March 12, 1891). It is the Council which draws up its budget and 
which prescribes all measures relative to wrecks (instructions of August 12, 
1873). 

From another point of view also the juristic personality of the Commission 
in the domain of international law is clearly manifested in its relations with 
the representatives of the Shereefian Government, and with those of the 
Powers represented in Morocco, or directly with the organizations of other 
sovereign states or international institutions. In this connection, the 
archives of the Commission contain interesting documents, and among the 
most significant, correspondence with the Minister of Marine of the French 
Republic, concerning fog-signals, and other similar correspondence with the 
European Commission of the Danube. 

As a result of the foregoing, we believe we are correct in affirming, from 
juristic and historical standpoints, that the juristic character of the Commis- 
sion of Cape Spartel Lighthouse, notwithstanding certain differences, is 
analogous to that of the European Commission of the Danube, and to that of 
the Straits Commission. 

Has the Commission, furthermore, a juristic personality in private law, 
or (according to the French terminology) is it wne personne civile ou morale? 
If so, has it, like individuals, the capacity to acquire, to alienate, to enter 
into contracts and to plead? 

This very important and delicate question will oblige us first to consider 
the somewhat debated doctrine of the existence, in addition to human per- 
sons, of fictitious entities to which may be assigned, in some degree, the 
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attributions of personality. We have already, however, recognized such 
existence in the province of jurisprudence, when we have affirmed that besides 
states, there exist also international organizations, which are juristic per- 
sonalities in international public law. Consequently, we share the opinion 
of all those writers who likewise admit in private law the existence of ficti- 
tious personalities. 

The speculative discussion in regard to the ‘‘subject’”’ and to the “‘basis”’ 
of personification, which has received very ample development in the Ger- 
man doctrine, belongs to the philosophy of law, and is entirely foreign to the 
question before us. We shall confine ourselves to examining whether the 
juristic conditions requisite for the existence of a juristic personality are to 
be found in the case which we have under consideration. The reply could 
only be in the affirmative. 

Any juristic personality predicates an estate destined to be utilized for a 
definite and legitimate purpose and must be recognized in law. Now in the 
case before us, there is no doubt in regard to the existence of an estate under 
guardianship and administration, namely the lighthouse at Cape Spartel. 
This patrimony is destined to serve a purpose not only licit, but eminently 
humanitarian, that of promoting the safety of navigation. The organization 
created for the guardianship of this patrimony, for a purpose serving the 
general interest, is recognized by an international treaty, which is a source of 
juristic rights. It is evident that the life of the juristic organization, ‘‘ The 
International Commission of Cape Spartel Lighthouse” is limited to the 
duration of the treaty. 

The Commission is, therefore, in our opinion, a juristic personality capable 
of being and of becoming actively and passively identified with rights. It 
enjoys the same rights and the same capacity as physical persons, under the 
twofold reservation that: (1) these qualities are not contrary to the nature 
of things; (2) there exists no formal text limiting its capacity. Similarly as 
the Commission, in its quality as a juristic person in international public 
law, is independent of the states which compose it, likewise as a civil person, 
it is independent of its administrators, and the juridical relations between its 
members and third parties are governed by the principle of Roman law: 
Quod universatati debetur, singulis non debetur; quod universitas debet, singuli 
non debent. 

We would add, moreover, that the Commission, while it has never given 
theoretical consideration to the juridical problem above indicated, has 
nevertheless solved this question in practice. As a matter of fact, from the 
moment of its institution the Commission has entered into contracts relative 
to the enlistment of its personnel, for the furnishing of fuel required for the 
lighting of the lighthouse, and even for the purchase of ground for the high- 
way from Tangier to the lighthouse. In this connection, we note that, 
in the meetings of September 23, 1870, and December 6, 1889, the President 
informed the Council that acquisition had been made, for the road to the 
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lighthouse, on one occasion of a portion of the garden of M. Torres, on the 
mountain, at a price of 18 piastres, and on another occasion of a plot of 
ground at the cost of 50 dollars. 

Having once established the principle of the juristic personality of the 
Commission, from which follows the possibility for the institution to have 
all the juridical relations necessary for the attainment of its objects, we now 
proceed to the examination of the correlative questions, namely: 

(1) What laws, either in form or substance, are applicable to the juridical 
relations of the Commission? 

(2) What is the competent tribunal in the premises? 

These problems, always of a delicate nature in international private law, 
are still more so in the case before us, in view of the peculiar juridical aspect 
of the Zone which is subjected to the international régime. 

The treaties concerning the European Commission of the Danube and the 
Straits Commission provide that these international organizations are 
placed not only under a régime of neutrality, but also under a régime of ex- 
traterritoriality, and consequently they are governed, within the sphere of 
their activities, by special legislation and are judged by a judge of their own. 

The convention of March 31, 1865, however, while establishing the princi- 
ple of neutrality, is silent in regard to the principle of extraterritoriality. 
What is the reason for the silence of the treaty in this respect? In the acts 
of the Commission, we find no explanation on the subject. However, on 
attentive examination of the attitude always adopted by the Commission in 
connection with any controversy arising either from an act implying its civil 
responsibility, direct or indirect, towards third parties, or resulting from the 
prejudice caused by third parties to itself, we have found that, in no circum- 
stances, has the Commission ever been made to appear before any court, 
neither has it instituted judicial proceedings against any party. 

The cases of conflict which we have examined have, in all instances, re- 
ceived an amicable solution, either by means of arbitration, or as a result 
of representations made to the Shereefian or diplomatic authority having 
jurisdiction over the European or Moroccan ressortissants concerned. In 
perusing the acts of the Commission, we have found, for instance, that the 
President of the Commission, in the month of August, 1887, appealed to the 
Governor of Tangier for the purpose of obtaining the repair of damage caused 
to the road to Cape Spartel road by a Moroccan subject; and in similar cir- 
cumstances, in September of the same year, and in January, 1892, the Presi- 
dent addressed the Ministers of France and Spain when ressortissants of 
these countries were the offenders. We have found also that the Commis- 
sion, in December, 1892, and in January, 1895, referred to arbitration differ- 
ences which had arisen between it and third parties (a French and an Italian 
ressortissant) as the result of acts connected with its administrative activities. 

Did such procedure simply obey the dictates of the wisdom or diplomatic 
prudence of the Commission, or was it the necessary result of the special 
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political and juridical conditions existing at the time in the Shereefian Em- 
pire? An examination of the political and juridical situation of Morocco, 
and particularly of the Zone of Tangier, at the time of the Cape Spartel 
Convention, and during the following years, leads to a conviction that the 
situation was abnormal from the point of view of international law. Up to 
the time of the institution of the statutes of December 23, 1923, there was a 
complete absence of a legislative and judicial system, and the régime of the 
Capitulations in force at the time, and enjoyed by the Powers represented in 
Morocco, was not applicable to an international organization such as the 
Commission of the Lighthouse at Cape Spartel, which had no defined nation- 
ality. 

What court indeed would have been competent in the event of a conflict? 
What law was susceptible of application, for instance, to the contractual 
relations of the Commission? Islamic law and the native courts, perhaps? 
We are not of this opinion, since the International Commission, formed by 
the representatives of the Powers all in enjoyment of the privileges of the 
Capitulations, would never have acquiesced in the acceptance of a position 
vis-d-vis the Moroccan authorities inferior to that recognized as the right of 
any individual European ressortissant. We do not believe such a position to 
be admissible, because the Commission, having derived its constitution from 
an international treaty, could not have been considered, even from the point 
of view of its juristic personality, as an entity governed by the law of any 
single one of the Powers signatory thereof. Islamic law might have been 
applicable, and the native courts would have been competent only in matters 
of real property, according to the rule of international private law, in virtue 
of which realty is subjected to the lex rei sitae. 

Could the Commission have been subjected to the code relative to con- 
tracts and obligations of any one of the nations represented in Tangier, and 
would the judge of the corresponding consular court have been competent? 
The reply to such a question is evidently in the negative. We must, how- 
ever, come to the conclusion that the Commission, in the obscure political 
and juridical position which existed in the international zone of the Protec- 
torate of the Shereefian Empire, could have followed no other line of conduct 
than that which it has adopted in practice, that is to say, arbitration as the 
sole means suitable and effective for the solution of eventual conflicts with 
third parties. 

Would this situation appear to have been modified as the result of the en- 
forcement of the Convention of Paris of December, 1923, since revised? 
Has the Statute of Tangier modified the juridical position of the Commission 
of the Lighthouse of Cape Spartel, in the sense that the lighthouse, being 
located in the Zone submitted to the international régime, would now find 
itself under the jurisdiction of that Zone and subjected to the competency of 
the Mixed Tribunal? Could Articles 2, 6, 7, 15 of the code relative to the 
civil status of foreigners in the Zone of Tangier, and Article 6 of the annex to 
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the Dahir concerning the organization of the International Courts, be ap- 
plicable to the Commission? 

This question is somewhat difficult and complex, and taking all things into 
consideration, we are inclined to give it a negative answer, for the following 
reason: According to a rule which is an axiom of European public law, inter- 
national conventions are binding only upon the signatory or adhering Powers, 
all other states remaining free from any lien inherent in the agreement, which 
so far as they are concerned is but res inter alios acta. 

The Commission of the Lighthouse at Cape Spartel, which is an interna- 
tional entity (as we believe we have shown in the first section of this note), 
and derives its attributions and its powers from an international treaty, has 
acquired in the course of the long period of the exercise of its functions, a 
status in fact and in law. This Commission, in our opinion, could not be 
obliged to recognize legislation and courts which are the result of an agree- 
ment to which certain of the Powers represented on the Cape Spartel Light- 
house Commission have not adhered, and which Powers consider the conven- 
tion of Paris as res inter alios acta; a condition in law admitted by all nations 
cannot be abrogated or modified without the general consent of all the states 
which have defined and admitted it. 

It is for this reason, in our opinion, that Article 53 was embodied into the 
Paris protocol, recognizing the situation created for the Cape Spartel Light- 
house by the treaty of 1865, and safeguarding the interests preconstituted 
in favor of the Powers signatory of an adherent to the aforesaid treaty, and 
eliminating eventual complications. The said Powers would have been 
justified in addressing a collective protest to the Sultan, if the latter had 
modified or abrogated a juridical situation, since he could not claim to 
exercise rights of which he had divested himself under a convention still in 
force. 

Finally, even a summary examination of the dispositions of Articles 
2, 6, 7 and 15 of the code relative to the civil status of foreigners convinces 
us immediately of the impossibility of their application to the Commission 
of Cape Spartel Lighthouse, for the latter has no nationality, whereas it is 
the principle of nationality which, in the Tangier code, determines the status 
of the person, both physical and fictive. A perusal of Article 6 of the annex 
concerning the organization of the international courts likewise leads us to 
the conclusion that the Commission of Cape Spartel Lighthouse cannot be 
considered, in view of its juristic character, to be ‘‘a public administrative 
department of the Zone of Tangier.” 

The International Administration of the Zone of Tangier and the Inter- 
national Commission of Cape Spartel Lighthouse have the same juristic 
character. They are, for instance, both, on the same grounds, the manda- 
tories of the Sultan of Morocco for the administration of a portion (greater 
or smaller) of the Shereefian territory, which, because of the theocratic con- 
ception underlying Islamic jurisprudence, assumes sometimes the character 
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of private property, even when, by its nature, as in the case which concerns 
us, it should belong to the public domain. 

After what has been said in regard to the impossibility of subjecting the 
Commission to the legislation and to the courts created by the Paris protocol 
of December 1, 1923, we are inclined to make the affirmation that any dispute 
between the Commission and third parties should be carried to arbitration, 
which should, in the first place, apply the general principles of law, and in the 
event that these principles might not be applicable, resort should be made to 
the principles of right and equity. 

In consequence, we suggest that it would be advantageous that the Com- 
mission introduce into all contracts a conventional clause under which the 
parties should bind themselves in advance to submit to arbitration all dis- 
putes which might arise on the subject of the interpretation and execution of 
the contract, and to abide by the decisions of the arbitrators. Incidentally, 
I would add that the arbitral court should adopt, with respect to procedure 
and evidence, the regulations of The Hague. 

To recapitulate our examination into the juristic status of the Interna- 
tional Commission for the Maintenance of the Lighthouse at Cape Spartel, in 
the domain of public and private international law, we venture to affirm 
and to conclude that: 


(1) The Commission has a juristic personality in international public law. 

(2) The Commission has a civil status. 

(3) The Commission is not governed by the laws and by the courts of the 
Zone of Tangier, which constitute an organization created by the 
convention of Paris of December 18, 1923. 

(4) Consequently all disputes between the Commission and third parties 
can be referred only to the judgment of an arbitral court, which 
must apply in the first place general principles of law, or the 
principles of justice and equity. 


In terminating our study, we must recall that all knowledge is relative, 
that the human intellect is limited, and that in the domain of the intellect 
there is no absolute knowledge. 


GIUSEPPE MARCHEGIANO 
Legal Adviser of the Zone of Tangier 
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January, 1930 


30 to August 19 France—Great Britain. Exchanged notes regarding the boundary 
between British and French mandated territories of Togoland. Text: G. B. 
Treaty Series, no. 45 (1930); Cmd. 3713. 


May, 1930 


10 Irish Free State—Itaty. Exchanged notes on reciprocal recognition of passenger 
ship certificates, etc. G. B. Treaty Series, no. 48 (1930); Cmd. 3723. 


15 Greece—lIrisH Free State. Exchanged notes in regard to commercial relations. 
G. B. Treaty Series, no. 49 (1930). 


June, 1930 

13 CrrizensHiP IN Russia. Decree on citizenship in the U. 8. S. R. adopted. Sum- 
mary: Soviet Union R., Jan., 1931, p. 20. 

21 DenMARK—LitTHvUANIA. Signed most-favored-nation commercial agreement at 
Kovno. U.S.C. R., Jan. 12, 1931, p. 120. 

September, 1930 

1 NETHERLANDS—RvMANIA. Provisional most-favored-nation treaty signed Aug. 29, 

1930, came into force. U.S.C. R., Dec. 22, 1930, p. 761. 


11 AsyssiniA. Detailed statistics on slavery in Abyssinia sent to League of Nations. 
Text: L. N. O. J., Jan., 1931, p. 11. 

18 CuiLe—CzecHosLovakIA. Signed most-favored-nation commercial treaty. 
C. R., Jan. 26, 1931, p. 249. 


22-26 Wrre.ess TELEGRAPH. Fourth Juridical Congress of the International Commission 
on Wireless Telegraphy held in Liége, with 17 nations and the League of Nations 
represented. Resolutions: J. A. L., Jan., 1931, p. 38. 
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29 to October 3. Aviation Conaress. International Juridical Committee of Aviation held 
= 9th session in Budapest, with representatives of 22 countries. Resolutions con- 
cerning seadromes and crimes committed on board aircraft in international flight: 
J.A.L., Jan., 1931, p. 48. R.G. D.J. P., Jan.—Feb., 1931, p.100. U.S. Daily, 

Dec. 9., 1930, p. 1. 


October, 1930 


6-23 BuoyaGcs AND Liautina or Coasts. Conference held in Lisbon for unification of 
buoyage and lighting of coasts adopted agreements concerning maritime signals, 
manned lightships, recommendations on lighthouse characteristics and radio 
beacons; final act. Text: L. N. O. J., Jan., 1931. 


NicaraGcua Ciaims Commission. Minister of Finance issued Decree no. 17 relative 
to jurisdiction of Nicaragua Claims Commission with respect to claims against 
Nicaraguan Government which were notified to the High Commissioner. Text: 
Press releases, Nov. 29, 1930, p. 379. 


Persta—Po.anp. Exchanged ratifications of most-favored-nation commercial 
treaty signed Mar. 19, 1927. U.S.C. R., Jan. 5, 1931, p. 55. 


13-15 Arr Mart ConrerENcE. Held in Brussels with delegates of postal administrations 
of 12 European nations. Decisions: L’ Union postale, Nov., 1930, p. 377. 


16 INTERNATIONAL INstTITUTE oF PuBLIc Law. Annual session opened in Paris. La 
Coop. Int., Dec. 15, 1930, p. 666. 


22-29 SwEDEN—UNITEp States. Agreement reached by exchange of notes to exempt on 
basis of reciprocity the pleasure yachts of the two countries from navigation dues 
in their ports. 7. J. B., Dec., 1930, p. 17. 


23 Larvia—Rvumania. Signed most-favored-nation commercial treaty at Bucharest. 
U.S.C. R., Jan. 26, 1931, p. 249. 


23 to December 6 PERMANENT CourT OF INTERNATIONAL JusTIcE. Nineteenth (extraor- 
dinary) session began hearings of case on Free Zones of Gex and Upper Savoy. 
Judge Kellogg made observations on competence of the court. L. N. M.S., Oct., 
1930, p. 238. On Dec. 6, court issued order referring question back to France and 
Switzerland for further negotiation. Times (London), Dec. 8, 1930, p.11. L. N. 
M.S., Dec., 1930, p. 271. Perm. Court Int. Jus. Publ. Ser. A, no. 24. 


29 Cotompra—Mexico. Arbitration treaty of July 11, 1928, promulgated in Colombia. 
P.A. U., Feb., 1931, p. 194. 


31 Coromp1ia—Mexico. Extradition treaty of June 12, 1928, promulgated in Colom- 
bia. P. A. U., Feb., 1931, p. 194. 

November, 1930 

2 Nicaracua Exscrions. Held under supervision of United States marine officials. 
Cur. Hist., Dec., 1930, p. 488. F. P. A. I. S., Dec. 24, 1930, v. 6, no. 21. 


34 Irish Free Srare—SwirzeRLanp. Exchanged notes respecting unemployment 
insurance. G. B. Treaty Series, no. 51 (1930). 


4-19 Leaaus or Nations PeRMANENT Manpates Commission. Held 19th session to 
consider reports on administration of seven mandated territories. L. N. M. S., 
Nov., 1930, p. 244; Jan., 1931, p. 15. 


5 Cotomp1a—Great Britain. Exchanged ratifications of convention in regard to 
extradition, supplementary to treaty of Oct. 27, 1888, signed at Bogota, Dec. 2, 
1929. G. B. Treaty Series, no. 46 (1930); Cmd. 3720. 
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6 GerMANy—Nesp. Signed treaty of friendship in Cairo. B. J. N., Nov. 20, 1930. 


6 to December 9 LmaGuE oF NATIONS PREPARATORY COMMISSION FOR THE DISARMAMENT 
ConFERENCE. Drafted a convention for limitation of armament, comprising 60 
articles. Report, summary and text of convention: L. N. M.S., Dec., 1930, p. 256. 
Cur. Hist., Jan., 1931, p. 581. G. B. Misc., no. 3 (1931); Cmd. 3757. Text of 
convention: 7’. J. B., Jan., 1931. N.Y. Times, Dec. 10, 1930, p. 7. 


GrrmMaNy—PanaMa. Exchanged ratifications of most-favored-nation treaty of 
commerce and navigation signed Nov. 21,1927. U.S.C. R., Jan. 12, 1931, p. 120. 


Curna’s Dest. Conference on adjustment of China’s foreign and domestic debts 
opened in Nanking. Cur. Hist., Jan., 1931, p. 637. 


Great Britain—IRnaQ—Unitep States. Tripartite convention concerning treat- 
ment of American nationals and commerce in Iraq, signed Jan. 9, 1930, which 
was ratified by the United States on April 22, was ratified by Iraq on Nov. 16. 
T. I. B., May and Nov., 1930, p. 6. Cur. Hist., Jan., 1931, p. 633. 


GrEEcE—Rvssia. Exchanged ratifications of commerce and navigation treaty of 
June 11, 1929. Soviet Union R., Jan., 1931, p. 16. U.S.C. R., Mar. 9, 1931, p. 
660. 


17-28 ConceRTED Economic ActTIoN (Tariff Truce). Second international conference held 
at Geneva. Signed final act on Nov. 28. Text and report of the subcommittee 
on negotiations concerning trade of agricultural states of Central and Eastern 
Europe: L. N. O. J., Jan., 1931 (C. 655. M. 270. 1930. II). N.Y. Times, Nov. 
29, 1930, p. 10. 


17 to December9 River Law. First conference for unification of river law met at Geneva. 
Signed three conventions on administrative measures (1) for attesting nationality 
of inland navigation vessels; (2) on registration of inland navigation vessels, etc.; 
(3) unification of certain rules concerning conditions in inland navigation. L. N. 
M.S., Nov.—Dec., 1930, pp. 244 and 255. 


18 CuInA—NETHERLANDS. Exchanged ratifications at Nanking of tariff autonomy 
treaty signed Dec. 20, 1928. U.S.C. R., Jan. 19, 1931, p. 180. 


18 Ecypt—Yuaostavia. Exchanged ratifications of most-favored-nation agreement, 
concluded by exchange of notes on Mar. 13, 1930. U.S.C. R., Mar. 9, 1931, p. 
660. 


18-19 Great Brirain—Norway. Exchanged notes respecting recognition of Norwegian 
sovereignty over Jan Mayen Island. G. B. Treaty Series, no. 14 (1931); Cmd. 3792. 


18 InpIA—NETHERLANDS. Notes exchanged regarding facilities for Dutch air mail 
services to Batavia and for British air services across Netherlands territory to Aus- 
tralia, published as white paper (Cmd. 3709). B. I. N., Nov. 20, 1930, p. 23. 


20 Cuina—CzeEcHosLovakIA. Exchanged ratifications of most-favored-nation com- 
mercial treaty signed Feb. 12, 1930. U.S.C. R., Feb. 2, 1930, p. 321. 


20 France—PortuGau. Most-favored-nation agreement of Mar. 4, 1925, regarding 
colonial tariffs, amended by exchange of notes. U.S.C. R., Feb. 2, 1930, p. 321. 


22 Turkey. Anglo-Turkish Arbitral Tribunal heard claim of heirs of Sultan Abdul 
Hamid II against British Government for restitution of properties valued at 60 
million dollars in Iraq, Cyprus, Egypt, and Palestine. N. Y. Times, Nov. 23, 
1930, p. 17. 
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CanapDA—GeErMANY. Canadian Secretary of State announced that question of prop- 
erty of Germans sequestered during war had been settled by transfer to Germany 
of securities valued at 21 million dollars. The property claims of Austrians had 
also been settled. B. J. N., Dec. 4, 1930. 


CuiLE—UNnITeEp States. Exchanged ratifications of convention for prevention of 
smuggling of intoxicating liquor, signed May 27, 1930. 7. J. B., Nov., 1930, p. 
7. U.S. Treaty Series, no. 829. 


CzECHOSLOVAKIA—PeErsIA. Exchanged ratifications of a five-year customs and 
commercial agreement signed May 10, 1929. B.J. N., Dec. 4, 1930, p. 15. 


FrancE—Persia. Exchanged ratifications of treaty of friendship signed May 14, 
1929. B.I. N., Dec. 4, 1930, p. 15. 


Latvia—LitTHUANIA. Signed commercial treaty, an arbitration convention, and a 
convention abolishing visas. B. J. N., Dec. 4, 1930, p. 15. 


Cutna. Addressed notes to French and Japanese Governments suggesting retroces- 
sion of Japanese concessions in Hankow, regarding rendition of Mixed Court in 
French concession in Shanghai, etc. B. J. N., Dec. 4, 1930, p. 10. 


FINLAND—GERMANY. Supplementary commercial agreement signed Aug. 28, 1930, 
came into force. U.S.C. R., Dec. 29, 1930, p. 815. 


Nose Peace Prize. Prize for 1929 awarded to Frank B. Kellogg, and for 1930 
to Rev. Nathan Soederblom, Archbishop of Upsala and Primate of Sweden. JN. Y. 
Times, Nov. 28, 1930, p. 1. Outlook, Dec. 10, 1930, p. 566. Times (London), 
Nov. 28, 1930, p. 16. Kellogg’s address at receiving prize on Dec. 10: N. Y. 
Times, Dec. 11, 1930, p. 1. Times (London), Dec. 11, 1930, p. 15. 


Pauestine. C. F. Strickland’s report to Secretary of State on land policy in Pales- 
tine, issued by Palestine Government. Times (London), Dec. 30, 1930, p. 1. 
B.I.N., Dec. 4, 1930, p. 15. British policy: Cur. Hist., Jan., 1931, p. 631. Offi- 
cial response of Jewish Agency’s reply to white paper of Oct. 20 made in memo- 
randum prepared by Leonard Stein (89 p.). N.Y. Times, Nov. 29, 1930, p. 10. 


PanaMA—UNITED States. Ten years of negotiations ended in Washington with 
payment by the United States to Alfredo Aleman of Panama City, of $160,000 
for a portion of the land used in defense of Panama Canal. Wash. Post, Nov. 29, 
1930, p. 5. 


30. Harm Epvucation Commission. Dr. R. R. Moton’s report made public by Secre- 
tary Stimson. Recommendations: N. Y. Times, Dec. 1, 1930, p. 3. Digest of 
report: Press notice, Nov. 29, 1930. Press releases, Dec. 6, 1930, p. 393. 


December, 1930 


4 InTER-AMERICAN INSTITUTE OF INTELLECTUAL Co6PERATION. Names of American 
Council of Intellectual Codperation announced. Wash. Post, Dec. 4, 1930, p. 2. 
N.Y. Times, Dec. 4, 1930, p. 4. 


INTERNATIONAL CHAMBER OF CommeERcE. Adopted resolution on international 
codperation to bring about world-wide economic recovery, at Paris session, attended 
by representatives of 28 countries. N.Y. Times, Dec. 6, 1930, p. 9. Text and 
addresses: World Trade (suppl.), Jan., 1931. 


AFGHANISTAN—Estonia. Signed treaty of friendship at Tallinn. B. J. N., Dec. 
18, 1930. 
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8-16 Sucar ConFERENCE. International conference held at Brussels signed a provisional 
accord. Owing to failure of German delegation to accept the terms of the Chad- 
bourne five-year restriction plan, the provisional accord was not signed by Ger- 
many. N. Y. Times, Dec. 17, 1930, p. 14. Cur. Hist., Jan., 1931, p. 639. 


10 to January 21, 1931 Permanent Court oF INTERNATIONAL Justice. On Dec. 10, 
President Hoover laid before the Senate three documents concerning adherence of 
the United States to the court, together with report of Secretary of State dated 
Nov. 18, 1929: (1) Protocol of signature of the Statute, (2) Protocol of revision of 
the Statute, (3) Protocol of accession of the United States to the Statute. Text of 
message: Cong. Rec., Dec. 10, 1930, p. 504. U.S. Daily, Dec. 11, 1930, p.1. On 
Dec. 17, by vote of 10 to 9, the Senate Committee on Foreign Relations postponed 
consideration of protocols until Dec., 1931. U.S. Daily, Dec., 18, 1930, p.1. Cur. 
Hist., Jan., 1931, p. 593. On Jan. 21, 1931, Hon. Elihu Root explained so-called 
Root formula in hearings before the Senate Committee on Foreign Relations. 
U.S. Daily, Jan. 22, 1931, p. 1. World court hearings, Jan. 21, 1931 (75 p.). 


12 GERMANY—PeErsIA. Exchanged ratifications of treaty of friendship of Feb. 17, 1929. 
B. I. N., Dec. 18, 1930. 


15 CZECHOSLOVAKIA—HunGary. Commercial treaty of May 31, 1927 expired, follow- 
ing denunciation by Czechoslovakia on June 15. U.S.C. R., Dec. 29, 1930, p. 815, 


15 to January 22,1931 Snavery in Lrsperta. On Dec. 15, 1930, the International Com- 
mission of Enquiry in Liberia transmitted its report to the League of Nations. 
(C. 658. M. 272. 1930. VI.) On Jan. 7, the memorandum of State Depart- 
ment, dated Nov. 5, 1930, was made public, warning Liberia to abolish slavery and 
calling the report of the International Commission a shocking indictment of 
practices among natives. Text: U. S. Daily, Jan. 8, 1931, p. 10. Press releases, 
Jan. 10, 1931 (C. L. 3. 1931. VI). On Jan. 9, Liberia accepted in principle all 
recommendations of the commission and promised to adopt them to the full extent 
of her resources (C. 60. M. 27. 1981. VI). N.Y. Times, Jan. 13, 1931, p. 9. 
On Jan. 21, the Department of State sent to American Chargé d’ Affaires at Mon- 
rovia, memorandum of conversations held by William R. Castle, Assistant Secre- 
tary of State, with ambassadors of Great Britain, Italy, France, Germany, and 
Japan, asserting readiness of United States to participate in international super- 
vision of Liberia. N.Y. Times, Jan. 22, 1931, p. 11. On Jan. 22, the League of 
Nations Council considered the report of the Commission of Enquiry and decided 
upon course of action. L. N. M.S., Jan., 1931, p. 31. 


16-17 Arm Law ConFrereNce. Delegates from nearly 40 states met at the National Con- 
ference on Uniform Aéronautic Regulatory Laws held in Washington. J. A. L., 
Jan., 1931, p. 46. 


Cutna. Ministry of Finance announced abolishment of “likin” [provincial customs 
duties] and all miscellaneous taxes on goods in transit as from January 1. Times 
(London), Dec. 18, 1930, p. 13. 


SwepeN—Unirep States. Secretary of State and Minister of Sweden signed agree- 
ment to submit to arbitration claims by Government of Sweden on behalf of a 
Swedish corporation for losses incurred by detention of two motorships in 1917 and 
1918. Press releases, Dec. 20, 1930, p. 456. T. J. B., Dec., 1930, p. 18. 


19-22 TarrrrF Truce ConrEeRENCE. Delegates from Belgium, Luxemburg, Denmark, 
Netherlands, Norway, and Sweden convened in Oslo on Dec. 18 to discuss proposal 
for customs truce between those countries. Times (London), Dec. 19, 1930, p. 11. 
On Dec. 22, signed protocol and economic agreement to refrain from increasing 
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their customs tariff except upon due notice. Press releases, Dec. 27, 1930, p. 483. 
U.S. C. R., Jan. 12, 1931, p. 120. 7. 7. B., Dec., 1930, p. 17. Text of protocol 
and convention: Europe, Jan. 24, 1931, p. 121. 


Arian Sarety. First International Congress for Aérial Safety closed its fifteen-day 
session in Paris. Resolutions: N. Y. Times, Dec. 24, 1930, p. 16. 


FRANCE—SALVADOR. Signed commercial treaty at Paris. B.J.N., Jan. 1, 1931. 


CENTRAL AMERICAN TRIBUNAL. Costa Rica announced acceptance of James M. 
Beck as member of panel of jurists. Other members: 7. J. B., Dec., 1930, p. 1. 


Cuina—Japan. Agreement for return of the Tsingtao and the Tsingtao-Asebo 
cable was initialed at Nanking, and an agreement reached regarding Japanese 
owned Shanghai-Nagasaki cable. C.S. Monitor, Jan. 2, 1931, p. 2. 


January, 1931 
3 Austr1Aa—GREEcE. Exchanged ratifications of treaty of friendship, conciliation 
and arbitration signed June 26, 1930. B. J. N., Jan. 15, 1931. 


NIELSEN, Frep K. Appointed American Commissioner of Special Claims Com- 
mission. Press notice, Jan. 7, 1931. 7. J. B., Jan., 1931, p. 11. 


Fioripa Cuams. Announcement made that the 100-year-old claims of Spanish 
citizens against the United States arising out of Andrew Jackson’s invasion of 
Florida in 1814 are to be adjudicated, action to begin in Washington in February. 
C. S. Monitor, Jan. 9, 1931, p. 1. 


Greece—Persi4. Signed treaty of friendship and arbitration and a convention of 
commerce and establishment. B. J. N., Jan. 15, 1931, p. 13. 


AFGHANISTAN—PERSIA. Exchanged ratifications of arbitration treaty signed Nov. 
29,1927. B.I.N., Jan. 15, 1931. 


GERMANY—PoLAND. Note sent to League of Nations by Poland replying to com- 
plaints of Germany against alleged ill-treatment of German minority in Poland. 
Summary: Times (London), Jan. 13, 1931, p. 11. 


Be.tarom—Cuina. Exchanged ratifications of agreement of Aug. 31, 1929 for 
retrocession to China of Belgian concession at Tientsin. B. J. N., Jan. 29, 1931, 
p. 12. 


Greek Rerucers. League of Nations issued report on liquidation of Refugee 
Settlement Commission. Text: L. N. Doc. C. 67. M. 28, 1931, II. 


Esronra—LitHuania. Signed temporary most-favored-nation commercial agree- 
ment at Kovno. U.S.C. R., Feb. 23, 1931, p. 530. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Twentieth ordinary session opened 
at the Peace Palace for election of president, vice-president, and members of the 
chambers. Considered revision of rules as recommended by Assembly resolution 
of Sept. 25, 1930. President Adatci’s address: L. N. M. S.. Jan., 1931, p. 37. 


Renewed military alliance in Geneva. C. S. Monitor, Jan. 
15, 1931, p. 1. 


16-21 European FepEraTion. Commission of Enquiry on European Union held its 
second session, with 27 states represented, under presidency of M. Briand. Passed 
several general resolutions and a formal statement whereby nations represented 
pledged themselves to use the machinery of the League to prevent any resort to 
violence, and to promote economic recovery. N. Y. Times, Jan. 22, 1931, p. 1. 
Minutes: L. N. Doc. C. 144. M. 46.1931. VII. Text of resolutions and manifesto: 
L. N. M.S., Jan., 1931, p. 3-5. 
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17 PaNAMA—UNITED States. Panama Government revoked its notice of denunciation 
of July 22, 1930, of the liquor-smuggling treaty of June 6, 1924. 7. J. B., Jan., 
1931, p.7. 


19 Inp1a Rounp TaB.e. Proceedings were brought to an end with a statement by 
Prime Minister MacDonald that England would eventually give India dominion 
status and a constitution. N. Y. Times, Jan. 20, 1931, p. 1. Summary: Times 
(London), Jan. 20, 1931, p. 12. On Jan. 25, Lord Irwin ordered Gandhi’s release 
from prison, together with all members of the All-India Congress working com- 
mittee. N. Y. Times, Jan. 26, 1931, p. 1. Proceedings of India Round Table 
Conference published on Feb. 2 as blue book (Cmd. 3778). 


19-24 LeacuE or Nations Councim. 62d session opened on Jan. 19 and adopted the 
report on the work of the Preparatory Disarmament Commission and the Mandates 
Commission ; discussed the Polish-German minority problem, the report on slavery 
in Liberia; approved Anglo-Irak judicial agreement; decided to ask advisory opin- 
ion from the Permanent Court of International Justice on dispute between Poland 
and Lithuania over Niemen waterway; decided that Disarmament Conference 
would be held in Geneva, Feb. 2, 1932. L.N.M.S., Jan., 1931, Times (London), 
Jan. 20-23, 1931. 


Eocypt—Untirep States. Signed protocol for arbitration of claim on behalf of George 
J. Salem for alleged damages resulting from acts of Egyptian Government. 
T. I. B., Jan., 1931, p. 11. N.Y. Times, Jan. 21, 1931, p. 9. 


Irany—Unirep States. Exchanged ratifications of general arbitration treaty 
signed April 19, 1928. Press releases, Jan. 24, 1931, p. 39. U.S. Treaty Series, 
no. 831. 


ALBaniA—UniTep Srates. Signed treaty of naturalization concerning nationality 
and military service. 7. J. B., Jan., 1931, p. 7. 


Honpuras—Nicaraaua. Signed agreement to arbitrate old boundary dispute, in 
accordance with award made by King of Spain in 1906. N. Y. Times, Jan. 22, 
1931, p. 9. 


Canapa—Unitep Srates. Seizure of Josephine K., Nova Scotian schooner, by 
Coast Guard Cutter 145, resulted in killing of her captain, a Canadian citizen. 
N. Y. Times, Jan. 26, 1931, p. 1. 


Goutp Detecation. The interim report on gold distribution which was adopted 
by the Gold Delegation and submitted to the League of Nations Council, was 
published in Geneva. N. Y. Times, Jan. 25, 1931, p. 14. 


26 Austria—Huneary. Signed treaty of friendship and arbitration at Vienna. 
N.Y. Times, Jan. 27, 1931, p. 9. 


27 NETHERLANDS—PoLaNp. Exchanged ratifications of conciliation and arbitration 
treaty. B.I.N., Jan. 29, 1931. 


28-31 INTERNATIONAL Lasor Orrice. Governing Body held 5ist session in Geneva. 
I. L. 0. M.S., Jan., 1931. 


29-30 Iraty—Unirep Srares. Exchanged notes regarding General Smedley Butler's 
statements concerning Premier Mussolini. N.Y. Times, Jan. 30, 1931, pp. 1-2. 


30 Mexico—Unirep States. Agreement signed by Mexican Minister of Finance and 
Thomas W. Lamont, chairman of the International Commission of Bankers, to 
postpone gold payments on Mexican debt for two years. Wash. Post, Jan. 31, 
1931, p. 1. 
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BaLKAN CONFERENCE. Council held first meeting at Salonica, with all six states 
represented. B.J.N., Feb. 12, 1931, p. 17. 


31 Brazic—UniTep States. Naval mission of the United States to Brazil terminated. 
C.S. Monitor, Jan. 31, 1931, p. 5. 


February, 1931 


AvusTRIA—GERMANY. Mutual most-favored-nation commercial treaty of April 12, 
1930, came into force. U.S.C. R., Feb. 2, 1931, p. 320. 


HunGary—UNnlitTep Srates. Agreement for collect-on-delivery service, signed at 
Budapest Dec. 15, 1930, came into force. 7. J. B., Jan., 1931, p. 10. 


France—GrEatT Britain. Correspondence on repayment of French war loans to 
British bondholders published. B. J. N., Feb. 12, 1931, p. 16. (Cmd. 3779.) 


LiseriA. Department of State of the United States accepted League invitation to 
appoint representative upon an international commission to eradicate slavery 
and improve sanitary conditions in Liberia. Text: U.S. Daily, Feb. 5, 1931, p. 2. 


INTERPARLIAMENTARY Union. Subcommittee published series of resolutions calling 
for reduction of armaments, with detailed suggestions as to method. B. J. N., 
Feb. 12, 1931, p. 19. 


BunGaRIA—GREEcE. Mixed commission issued report on frontier incident of Feb. 
4, when Greek soldier was shot on Bulgarian soil. B.J.N., Feb. 12, 1931, p. 13. 


Norway—Unitep States. Exchanged ratifications of treaty exempting certain 
nationals from military service, signed at Oslo, Nov. 1, 1930. Press releases, Feb. 
14, 1931, p.77. U.S. Treaty Series, no. 382. 


EXTERRITORIALITY. Chinese Foreign Minister issued statement complaining of 
delay in abolishing extraterritorial privileges. B. J. N., Feb. 26, 1931. 


NicaRaGua—UNITEp States. State Department announced that plans to increase 
Nicaraguan National Guard make it possible to withdraw from Nicaragua all 
marine brigades now on combatant duty by June, 1931. Press notice, Feb. 13, 
1931. Text of plan: U. S. Daily, Feb. 24, 25, 26, 1931. 


PALESTINE. Prime Minister sent to Dr. Weizmann a statement of the government’s 
policy regarding Palestine to be read as the authoritative interpretation of the 
white paper. B.J. N., Feb. 26, 1931, p. 12. 


INTERNATIONAL CONVENTIONS 


Atria, Navigation. Paris, Oct. 13, 1919. 
Ratification: Rumania. T. J. B., Jan., 1931, p. 9. 


Arta, Navigation. Paris, Oct. 13, 1919. Protocol of Amendment. Dec. 11, 1929. 
Signatures and ratifications: T. I. B., Dec., 1930, p. 15. 


AGRICULTURAL WorKERS AssociATION. Geneva, Nov. 12, 1921. 
Ratification: Rumania. I. L. O. B., Dec. 31, 1930. 


ARBITRATION CLausEs. Protocol. Geneva, Sept. 24, 1923. 
Ratification: Portugal. Dec. 10, 1930. L. N.O. J., Jan., 1931, p. 5. 


Arms Trarric. Geneva, June 17, 1925. 
Ratifications: 
France (additional reservation). 7. I. B., Nov., 1930, p. 4. 
Denmark. 7. /. B., Jan., 1931, p. 5. 
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Arms TrarFic. Declaration regarding Ifni. Geneva, June 17, 1925. 
Ratification: Denmark. T. I. B., Jan., 1931, p. 5. 


AUSTRIAN FINANCIAL OBLIGATIONS. The Hague, Jan. 20, 1930. 
Signatures and text: G. B. Treaty Series, no. 3 (1931); Cmd. 3764. 


AUSTRIAN Properties LiquipaTion. Vienna, Mar. 15, 1930. 
Signatures and text: G. B. Treaty Series, no. 5 (1931); Cmd. 3762. 


Bones Export. Convention and Protocol. Geneva, July 11, 1928. 
Ratification deposited: Norway. Sept. 26, 1930. 7. J. B., Nov., 1930, p. 13. 


BULGARIAN FINANCIAL OBLIGATIONS. The Hague, Jan. 20, 1930. 
Text and signatures: G. B. Treaty Series, no. 12 (1931). 


Civm. War. Havana, Feb. 20, 1928. 
Ratification: Colombia. T7'. J. B., Nov., 1930, p. 4. 


CommMeERciAL AviaTION. Havana, Feb. 20, 1928. 
Ratification: United States. Feb. 20,1931. Cong. Rec., Feb. 20, 1931, p. 5623. 


ConsuLarR AGENTS. Havana, Feb. 20, 1928. 
Ratification: Colombia. Nov. 27, 1930. 7. J. B., Dec., 1930, p. 18. 


Coryricut Union. Revision. Berlin, Nov. 13,1908. Protocol. Berne, March 20, 1914 
Text: 7. J. B., Jan., 1931, p. 47. 


CoUNTERFEITING CURRENCY AND OPTIONAL Protrocon. Geneva, April 20, 1929. 
Ratification: Yugoslavia. Nov. 24, 1930. L. N.O.J., Jan., 1931. 
Ratification deposited: Rumania. T. J. B., Nov., 1930, p. 13. 

Came into force. Feb. 8, 1931. I. B., Dec., 1930, p. 16. 


Customs Documents. Santiago, May 3, 1923. 
Ratification: Panama. Nov. 20, 1930. P.A.U., Feb., 1931, p. 194. 


CzECHOSLOVAKIAN Financia Osiications. The Hague, Jan. 20, 1930. 
Signatures and text: G. B. Treaty Series, no. 4 (1931); Cmd. 3765. 


Economic Statistics AND Protocot. Geneva, Dec. 14, 1928. 
Came into force. Dec. 14,1930. 7. J. B., Nov., 1930, p. 18. 


EMPLOYMENT FINDING FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: Rumania. I. L. O. B., Dec. 31, 1930. 


EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: Rumania. J. L. O. B., Dec. 31, 1930. 


EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND SToKEas. Geneva, Nov. 11, 1921. 
Ratification: Japan. Dec. 4, 1930. J. L. O. B., Dec. 31, 1930. 


Exursitions. Paris, Nov. 22, 1928. 
Ratification deposited: Great Britain. Dec. 17, 1930. G. B. Treaty Series, no. 9 (1931); 
Cmd. 3776. 


Fause INDICATION OF ORIGIN OF Goops. Madrid, April 14, 1891. Revision. The Hague, 
Nov. 6, 1925. 
Adhesion: Syria and Lebanon. T'. J. B., Nov., 1930, p. 15. 


ForEIGN ARBITRAL Awarps. Geneva, Sept. 26, 1927. 
Ratifications deposited: 
Italy. 7. JZ. B., Dec., 1930, p. 15. 
Portugal. Dec. 10, 1930. L. N.O.J., Jan., 1931, p. 5. 
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GERMAN 514 Per Cent Loan. Paris, June 10, 1930. 
Signatures and text: G. B. Treaty Series, no. 7 (1931); Cmd. 3761. 


HEALTH INSURANCE FOR AGRICULTURAL WorKERS. Geneva, June 16, 1927. 
Ratification: Bulgaria. J. L. O. B., Dec. 31, 1930. 


HeattH INSURANCE FOR WORKERS IN INDUSTRY AND COMMERCE AND HovsEeHoLp Em- 
PLOYMENT. Geneva, June 15, 1927. 
Ratification: Bulgaria. J. L. O. B., Dec. 31, 1930. 


Hipes AND Sxrns. Convention and Protocol. Geneva, July 11, 1928. 
Ratification deposited: Norway. Sept. 26, 1930. 7. J. B., Nov., 1930, p. 12. 


IMMUNITY oF StaTE-OWNED Suips. Brussels, April 10, 1926. 
Ratification: Brazil. T. I. B., Nov., 1930, p. 15. 


INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Ratification: Cuba. T. J. B., Nov., 1930, p. 1. 


INTER-AMERICAN CONCILIATION. Washington, Jan. 5, 1929. 
Ratification: Colombia. Nov. 26, 1930. 7. J. B., Dec., 1930, p. 1. 


Licutsuies. Lisbon, Oct. 23, 1930. 
Text and signatures: G. B. Treaty Series, no. 13 (1931); Cmd. 3791. 


Loap LinE CONVENTION AND Protocon. London, July 5, 1930. 
Text and signatures: T. I. B., Sept., 1930, suppl. to no. 12. G. B. Misc., no. 13 (1930); 
Cmd. 3668. 
Ratification: United States. Feb. 27, 1931. U.S. Daily, Feb. 28, 1931, p. 1. 


Maritime Morteaces. Aug. 25, 1924. Revised, Brussels, April 10, 1926. 
Ratification: Brazil. T. I. B., Nov., 1930, p. 15. 


Maritime Havana, Feb. 20, 1928. 
Ratification deposited: Nicaragua. TJ. B., Jan., 1931, p. 2. 


NaTIONALITY CONVENTION. Geneva, April 12, 1930. 
Signature: Hungary and Sweden. 7’. J. B., Jan., 1931, p. 3. 


NaTIONALITY. Protocol on Military Obligations in Cases of Double Nationality. The 
Hague, April 12, 1930. 
Signatures: 
United States. Dec. 31, 1930. U.S. Daily, Jan. 7, 1931, p.6. 7. I. B., Dec., 1930. 
Sweden. Jan. 1,1931. B.J.N., Jan. 15, 1931, p.16. B., Jan., 1931, p. 3. 


Nationautry. Special Protocol on Statelessness. The Hague, April 12, 1930. 
Text and signatures: L. N. O. J., July, 1930. 
Signature: Belgium. T. J. B., Jan., 1931, p. 3. 


Navaz Treaty. London, April 22, 1930. 
Ratification deposited: Irish Free State. Dec. 31, 1930. 7. J. B., Dec., 1930, p. 5. 
Proclamation: Jan. 1, 1931. U.S. Daily, Jan. 2,1931, p.1. Press releases, Jan. 3, 1931. 
T.I. B., Jan., 1931, p. 3. 


Oprum Convention. Geneva, Feb. 19, 1925. 
Accessions: 
Colombia. Dec. 3, 1930. T. I. B., Dec. 1930 
Sweden. Dec. 6, 1930. LD. N.O.J., Jan., 1931, p. 5. 


Pan AMERICAN SANITARY CopE. Havana, Nov. 14,1924. Protocol. Lima, Oct. 19, 1927. 
Adhesion: Ecuador. Sept. 27, 1930. P. A. U., Feb., 1931, p. 194. 
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PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. 
Ratifications: 
Colombia. Nov. 7, 1930. 
Cuba. Nov. 25, 1930. 7. J. B., Dec., 1930, p. 5. 
Ratification deposited: Yugoslavia. Nov. 24, 1930. T. J. B., Dec., 1930, p. 5. DL. N. 
O. J., Jan., 1931, p. 5. 
Signature: Poland. Jan. 24,1931. B.J.N., Feb. 12, 1931, p. 19. 
PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol for Revision of Statute. Sept. 
14, 1929. 
Ratifications: 
Japan and Persia. 7’. J. B., Nov., 1930, p. 2. 
Colombia. Nov. 17, 1930. 7. J. B., Dec. 1930. 
Ratification deposited (with reservations): Cuba. Jan. 5, 1931. N. Y. Times, Jan. 6, 
1931, p.9. 7. J. B., Jan., 1931, p. 1. 
PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Accession of United States. 
Adhesions: 
Cuba. Nov. 26, 1930. B.J.N., Dec. 4, 1930, p.10. 7.7. B., Nov., 1930, p. 2. 
Japan and Persia. 7’. J. B., Nov., 1930, p. 2. 
Colombia. Nov. 7, 1930. 7. J. B., Dec., 1930. 
Ratification: Cuba. Nov. 26, 1930. L. N.O. J., Jan., 1931. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Signature. Geneva, Dec. 
16, 1920. 
Ratification: Colombia. Nov. 7, 1930. J. B., Dec., 1930, p. 4. 
PHARMACOPOEIAL FoRMULAS FOR Drucs. Brussels, Aug. 20, 1929. 
Signatures and text: G. B. Misc., no. 2 (1931); Cmd. 3756. 


Private INTERNATIONAL LAw. Havana, Feb. 13, 1928. 
Ratification: Guatemala. 7.7. B., Nov., 1930, p. 4. 


PROTECTION OF INDUSTRIAL PRopERTY. The Hague, Nov. 6, 1925. 
Adhesion: Syria and the Lebanon. 7’. J. B., Nov., 1930, p. 15. 
Ratification: United States. Dec. 16, 1930. Text: Cong. Rec., Dec. 16, 1930, p. 832. 
T. I. B., Dec., 1930, p. 16. 


RADIOTELEGRAPH CONVENTION. Washington, Nov. 25, 1927. 
Accession: Vatican State. 7. J. B., Jan., 1931, p. 10. 
Ratification deposited: Cuba. Dec. 20, 1930. 7. J. B., Dec., 1930, p. 17. 


Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: Switzerland. 7. J. B., Jan., 1931, p. 5. 


Rep Sea Licutsovuses. London, Dec. 16, 1930. 
Text and signatures: G. B. Misc., no. 1 (1931); Cmd. 3755. 


Sarety aT Sea. London, May 31, 1929. 
Ratification: Netherlands. T.J. B., Nov., 1930, p. 10. 


SEAMAN’S ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: Germany. I. L.O.B., Dec. 31, 1930. 


Sure Owners’ Responsipiity. Brussels, Aug. 25, 1924. 
Ratification: Brazil. T.I.B., Nov., 1930, p. 15. 
Ratification deposited: Belgium, Denmark and Iceland, Hungary, Spain, Portugal. 
June 2, 1930. 7. J. B., Feb. 1931, p. 20. 


SLAVERY CoNVENTION. Geneva, Sept. 25, 1926. 
Accession: Switzerland. T.J. B., Nov., 1930, p. 10. 
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TariFF TRucE (Commercial Convention). Geneva, Mar. 24, 1930. 
Ratification: Italy. Nov. 26,1930. L. N.O.J., Jan., 1931. 


TraDE Marks. Convention and Protocol. Washington, Feb. 20, 1929. 
Ratification: United States. Dec. 16, 1930. 7. J. B., Dec., 1930, p. 16. U.S. Daily, 
Jan. 2, 1931, p. 6. 


TravE Restrictions. Convention and Protocol. Geneva, Nov. 8, 1927. Supplement. 
July 11, 1928. 
Ratification: Norway. T.I1. B., Nov., 1930, p. 10. 


TREATIES AMONG AMERICAN States. Havana, Feb. 20, 1928. 
Ratification deposited: Nicaragua. T7.J. B., Jan., 1931, p. 2. 


UNEMPLOYMENT INDEMNITY IN CasE OF Loss oF Suir. Genoa, July 9, 1920. 
Ratifications: Latvia and Rumania. J. L. O. B., Dec. 31, 1930. 


UntversaL Postan Unton. London, June 28, 1929. 
Ratification (Seven acts of the London Congress): Colombia. 7’. J. B., Nov., 1930, p. 15. 


M. Atice MaTTHEews 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


UNITED STATES CIRCUIT COURT OF APPEALS 
(SECOND CIRCUIT) 


DexTER & CARPENTER, INC., KUNGLIG JARNVAGSSTYRELSEN al.' 


No. 356 
July 14, 1930 


Sovereign invoking jurisdiction of court, appearing voluntarily, pleading to counter-claim 
and contesting merits of claims until judgment against it, waived immunity and consented to 
exercise of jurisdiction by court; but consent by foreign government to be sued does not give 


consent to seizure or attachment of its property. 

Constitution giving District Court jurisdiction of actions between citizens of states and 
foreign state is necessarily limited by right of sovereign state to plead imimunity (Const. 
U.S. art. 3, §2;28 USCA §41). Courts to have jurisdiction need not possess power to carry 


into effect relief granted. 

Declaration by Swedish Minister, pleading immunity to execution on judgment against 
Swedish Government, that properties were public funds of Kingdom of Sweden, held suffi- 
cient to characterize funds as for governmental use. 

Weight of international authority granting foreign sovereignty immunity from execution 
should be respected as establishing common consent of civilized nations in formation of 


international rule of law. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Proceedings supplementary to execution were issued by Dexter & Car- 
penter, Incorporated, judgment creditor, against Kunglig Jarnvagsstyrelsen, 
also known as the Royal Administration of the Swedish State Railways, 
judgment debtor. An order of attachment was levied against the property 
of the Kingdom of Sweden after execution was issued on the judgment. 
The order of attachment and writ of execution were vacated on the appli- 
cation of W. Bostrom, Envoy Extraordinary and Minister Plenipotentiary of 
the Kingdom of Sweden; the National City Bank of New York and A/B 
Svenska Amerika Linien, intervened. The judgment creditor appeals. 

Affirmed. 

Before MANTON, SwAn, and Cuass, Circuit Judges. 


Manton, Circuit Judge. 

Kunglig Jarnvagsstyrelsen, also known as the Royal Administration of the 
Swedish State Railways, filed a complaint in the District Court for the 
Southern District of New York, in 1922, describing itself as a corporation 
under the laws of Sweden, and sought recovery of $125,000, claiming breach 
of contract by appellant for the sale of coal. The National City Bank of 
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New York was made a party defendant because funds were on deposit in that 
institution to cover the payment of the coal purchased. An answer was 
filed to this complaint, also a counterclaim in which the appellant sought 
affirmative relief by way of money damages for breach of the contract for the 
purchase of the coal. All parties now agree that the Swedish State Railways 
was not in fact a corporation, as alleged in the complaint, and in no way a 
distinct entity from the Swedish Government; that the railways were part 
of the Swedish Government and were owned solely by Sweden. In Sweden 
it was not subject to the laws specially applicable to corporations and eco- 
nomic societies of the Kingdom of Sweden. All its officials are appointed by 
the Swedish Government and operate the railways under its direction. The 
net revenues are paid to the Exchequer, which is the same office to which 
taxes and other such revenues of the Swedish Government must be and are 
delivered. In reply to the counterclaim, a replication was filed, and a motion 
was made to dismiss the counterclaim because the railways were an agency 
of the government and the counterclaim was not maintainable against it 
without its consent. This motion was overruled and the replication stricken 
out. Kunglig Jarnvagsstyrelsen, etc., v. Dexter & Carpenter, Inc. (D. C.) 
300 F. 891. The mere allegation of agency, unsupported by any claim of 
immunity proceeding directly from the sovereign and unvouched for by our 
own government, was held to be insufficient. 

The trial of the action resulted in a judgment dismissing the complaint, 
and a verdict was rendered by the jury for the plaintiff on the counterclaim. 
On appeal, the judgment in favor of the plaintiff on the counterclaim was 
reversed and the dismissal of the complaint was affirmed (C. C. A.) 20 F. 
(2d) 307; certiorari was denied, 275 U. 8. 497, 48 S. Ct. 121, 72 L. Ed. 392. 
On the second trial, a judgment was rendered for the appellant for $411,203.- 
72, which this court affirmed. 32 F. (2d) 195. An application for reargu- 
ment was made, and a certificate, executed by the Swedish Minister, stating 
the railways were not a corporation but an organic part of the Swedish 
Government, and advancing the claim of immunity, was filed. Reargument 
was denied. When certiorari was again applied for, a suggestion through the 
Solicitor General, as to the petitioner’s legal status and claim of immunity 
was presented to the Supreme Court by the Swedish Minister, Ex parte 
Muir, 254 U.S. 522, 532, 41S. Ct. 185, 65 L. Ed. 383, and the petition was 
denied, 280 U. 8. 579, 50 S. Ct. 32, 74 L. Ed. 629. 

When the case was here last, 32 F. (2d) 195, 199, this court, referring to the 
claim that “‘‘the plaintiff is an agency of the friendly foreign sovereign 
government of Sweden’; that the counterclaim is in effect a suit against such 
government, and ‘as such is not maintainable in this court without the 
consent of the plaintiff’; and that the plaintiff does not consent to the de- 
termination of the counterclaim,” said, at page 200 of 32 F. (2d): 


This is not an appearance by the Kingdom of Sweden as a party to 
the suit, nor the assertion of immunity by that kingdom. It is an asser- 
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tion by plaintiff corporation of a claim of sovereign immunity. But the 
assertion of the sovereign’s immunity cannot be made by a private 
party litigant. In Ez parte Muir, 254 U.S. 522, 41 8. Ct. 185, 65 L. 
Ed. 383... . 

The reasons for requiring an accredited representative of a foreign 
government to present its claim of immunity are as potent when the 
claim is founded upon an assertion that a corporation defendant is an 
agency of the sovereign as when it is founded upon the assertion that an 
arrested vessel is the government’s property. In either case the court 
presumptively has jurisdiction and may proceed unless the sovereign 
objects. Consequently, when a private corporation is sued at law, we 
do not think it is enough for an attorney to appear for it and say it is a 
governmental agency, and in his opinion immune from suit. 


Therefore, there is a valid unsatisfied judgment against the Swedish State 
Railways asa corporation. But, as said by the judge below, ‘‘ The outstand- 
ing feature of the case . . . is the fact that the Swedish Government has 
been in this suit from the beginning.” 

The Government of Sweden represented its Railway Administration to be 
a corporation and voluntarily entered its suit in the jurisdiction of the Dis- 
trict Court, and failed to file a proper plea of immunity from suit, answered 
the counterclaim, and litigated until eventually defeated, and now protests, 
in its present plea of immunity, against the effort of the judgment creditor 
to realize the fruits of its litigation by the medium of a writ of execution. 
It never amended or corrected the plaintiff's name. 

The question presented is whether it may now intervene, appearing 
specially, and seek immunity. In the absence of consent expressed or im- 
plied, the court will not take jurisdiction of a suit against a sovereign or 
permit its property to be attached. Berizzi Bros. Co. v. 8. 5. Pesaro, 271 
U. S. 562, 46S. Ct. 611, 70 L. Ed. 1088; Oliver American Trading Co. v. 
Mexico, 5 F. (2d) 659 (C. C. A. 2); The Maipo, 259 F. 367 (D. C. N. Y.). 
But, where a sovereign invokes the jurisdiction of the court, appears volun- 
tarily, and pleads to a counterclaim interposed, contesting the merits of the 
respective claims until judgment is rendered against it, the court has juris- 
diction, and there is both a waiver of immunity and a consent to the exercise 
of the jurisdiction. Richardson v. Fajardo Sugar Co., 241 U.S. 44, 36S. Ct. 
476, 60 L. Ed. 879; Porto Rico v. Ramos, 232 U.S. 627, 348. Ct. 461, 58 L. 
Ed. 763; The Sao Vicente, 295 F. 829 (C. C. A. 3); The Sao Vicente, 281 F. 111 
(C. C. A. 2). If the jurisdiction of the court continues in effect until the 
judgment is satisfied, the parties who have thus voluntarily appeared and 
submitted to the jurisdiction are normally subject to its mandates, and the 
successful litigant is entitled to the fruits of the litigation. In Riggs v. 
Johnson County, 6 Wall. 166, 187, 18 L. Ed. 768, the court said: 


Jurisdiction is defined to be the power to hear and determine the 
subject-matter in controversy in the suit before the court, and the rule 
is universal, that if the power is conferred to render the judgment or 
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enter the decree, it also includes the power to issue proper process to 
enforce such judgment or decree. . . . 

Express determination of this court is, that the jurisdiction of a court 
is not exhausted by the rendition of the judgment, but continues until 
that judgment shall be satisfied. Consequently, a writ of error will lie 
when a party is aggrieved in the foundation, proceedings, judgment or 
execution of a suit in a court of record. .. . 

Process subsequent to judgment is as essential to jurisdiction as 
process antecedent to judgment, else the judicial power would be in- 
complete and entirely inadequate to the purposes for which it was con- 
ferred by the Constitution. 


Central Nat. Bank v. Stevens, 169 U. S. 432, 18 S. Ct. 403, 42 L. Ed. 807; 
Bank of United States v. Halstead, 10 Wheat. 51, 6 L. Ed. 264. 

In Pam-to-pee v. United States, 187 U. 8. 371, 383, 23 8S. Ct. 142, 147, 47 
L. Ed. 221, the court approved the language of Taney, C. J., in Gordon ». 
United States, 117 U. S. 697, 702, saying: 


The award of execution is a part, and an essential part, of every 
judgment passed by a court exercising judicial power. It is no judg- 
ment, in the legal sense of the term, without it. Without such an award 
the judgment would be inoperative and nugatory, leaving the aggrieved 
party without a remedy. It would be merely an opinion, which would 
remain a dead letter, and without any operation upon the rights of the 
parties. ... 


This execution is directed against the moneys held in the National City 
Bank of New York, also against debts owing to the Government of Sweden 
by the Swedish American Line, and the testimony is that the debts represent 
advances made by the Swedish Government. 

But the question presented is whether execution may issue on this judg- 
ment against this sovereign power’s property because the court acquired 
jurisdiction by expressed or implied consent. And does the jurisdiction of 
the court continue in effect until its judgment is satisfied even against this 
sovereign power, though a plea of immunity is interposed against such 
execution? 

The judgment is entered against Sweden, as a litigant under a name of its 
own selection, representing it to be a corporation. A judgment should be 
enforced against a debtor upon proof of the litigant’s true identity. All con- 
cede that Kunglig Jarnvagsstyrelsen and the Government of Sweden are one 
and the same. The Swedish Government is in fact a governmental corpora- 
tion. Ifa defendant appears in a suit by incorrect name and does not plead 
in abatement, and judgment is rendered against him, the judgment is fully 
binding upon him, and he may be connected with the judgment. Grannis v. 
Ordean, 234 U.S. 385, 348. Ct. 779, 58 L. Ed. 1363; B. & P. R. Co. v. Fifth 
Baptist Church, 137 U.S. 568, 11 S. Ct. 185, 34 L. Ed. 784; Lafayette Ins. 
Co. v. French, 18 How. 404, 15 L. Ed. 451. 

But consenting to be sued does not give consent to a seizure or attachment 
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of the property of a sovereign government. The clear weight of authority 
in this country, as well as that of England and Continental Europe, is against 
all seizures, even though a valid judgment has been entered. To so hold is 
not depriving our own courts of any attribute of jurisdiction. It is but 
recognizing the general international understanding, recognized by civilized 
nations, that a sovereign’s person and property ought to be held free from 
seizure or molestation at all peaceful times and under all circumstances. 
Nor is this in derogation of the dignity owed to our courts. 

When a sovereignty voluntarily appears in our court, it assumes the 
character of a private suitor. The Thekla, 266 U. 8. 328, 45S. Ct. 112, 69 
L. Ed. 313. This rdéle as a litigant has been, however, limited to litigating 
the controversy. An interesting article discussing this subject is found at 
page 566 of the American Journal of International Law, Vol. 22. The courts 
have been reluctant to seize property of a foreign government even where the 
government has consented to the jurisdiction for the purpose of litigating a 
claim. The basis of this is that giving such consent to litigation does not 
thereby give consent to an indiscriminate seizure of the property to satisfy 
the judgment. A report of the committee of jurists of the League of Nations 
(1927), found at page 743 of the American Journal of International Law, 
Vol. 21, considers the question of the competence of the courts in regard to 
foreign states. The French doctrine, established by the decision of the 
Court of Cassation in the case of Lambege & Ponget v. Spanish Government, 
which was a suit for breach of contract for the sale of merchandise, decides 
that one who enters into a civil contract with a foreign state or sovereignty, 
implicitly agrees to abide by the civil competence and jurisdiction of the 
foreign courts, but the later French decisions draw a distinction between the 
public and private acts of a state, not, however, to the extent of permitting a 
seizure of state property in causes of action arising out of the acts regarded 
as private? The German court, in Von Hellfeld v. Imperial Russian Govern- 
ment,* refused to issue an execution to enforce a judicial decree and pointed 
out that, even though Russia consented to the jurisdiction and a counter- 
claim was interposed, it must be limited to the judicial determination of the 
question of law and stopped short of execution of the judgment. Italy 
limits the scope of sovereign immunity and permits seizure of property of a 
foreign government. This, however, rests upon a theory of reciprocity. 
The basis of a decree in the cited case appears to be that immunity may be 
granted only where the foreign sovereign will extend similar immunity to 

2 Balquerie c. Gouvernement Espagnol, Court of Appeal of Paris, January 7, 1825; Gou- 
vernement Espagnol c. Lambege et Pujol, D. P. 1849, 1, 6; Veuve Caratier-Terrasson c. 
Direction Générale des chemins de fer d’Alsace-Lorraine (Dalloz), 1885, 1,341, Cour de 
Cassation of January 21, 1896 (Journal du Droit International Privé, 1896, p. 849); Société 
Gostorg et Union des Républiques Socialistes Sovietiques c. Association France Export 


{Journal du Droit International Privé [1929], p. 406). 
$ Zeitschrift fiir Internationales Recht, XX [1910], 416 (Translation in 5 American Journal 


of International Law, 490). 
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Italy.4. In Switzerland, an attachment is considered proper, and it seems to 
be controlled by a statute permitting the enforcement of judgments of the 
Swiss Tribunal against foreign states.° In Re Suarez, [1917] 2 Ch. 131, the 
Bolivian Minister in England was appointed administrator of an intestate 
estate in England. He was sued by one of the beneficiaries, waived his 
diplomatic immunity and submitted to jurisdiction. Judgment went against 
him; he refused to pay it, and, when an application was made for a writ of 
execution, he asserted hisimmunity. It was held by Mr. Justice Eve that he 

was still entitled to claim his immunity at execution. A similar ruling is to 
be found in Re Republic of Bolivia Exploration Syndicate, Limited, [1914] 
1 Ch. 139, where an action for damages was brought against disectins of a 
defunct corporation for misfeasance in office. One of the directors claimed 
his privilege as secretary to the Peruvian Legation. The court said that no 
judgment or execution could be enforced or levied against him. See, also, 
In re The Tervaete (1922), Probate, 197, 203. It was held in The Parle- 
ment Belge, L. R. 5 P. D. 197, 207-214, that the courts of England had no 
jurisdiction under the laws of England to interfere with the property of a 
foreign sovereign, the court saying: 


The principle to be deduced from all these cases is that, as a conse- 
quence of the absolute independence of every sovereign authority, and 
of the international comity which induces every sovereign state to 
respect the independence and dignity of every other sovereign state, 
each and every one declines to exercise by means of its courts any of its 
territorial jurisdiction over the person of any sovereign or ambassador of 
any other state or over the public property of any state which is destined 
to public use, or over the property of any ambassador. . 


In Duff Development Co., Limited, v. Government of Kelantan and the 
Crown Agents for the Colonies, Garnishees, [1923] 1 Ch. 385, House of Lords, 
[1924] A. C. 797, it was held that an execution could not be taken out on the 
arbitrator’s award although by statute that award had the effect of judgment. 
One Law Lord dissented. 

The Supreme Court, in Beers v. Arkansas, 20 How. 529, 15 L. Ed. 991, 
pointed out that permission to be sued may be voluntary on the part of the 
sovereignty, and it may prescribe the terms and conditions on which it con- 
sents to be sued and the manner in which the suit may be conducted and 
may withdraw its consent whenever it may suppose that justice to the public 
requires it. Our courts have recognized that jurisdiction may be conferred 
for the purpose of the rendition of a verdict and entry of judgment only. 
Memphis & C. Railroad Co. v. Tennessee, 101 U. S. 337, 25 L. Ed. 960; 


‘ Giurisprudenza Italiana, 1925, p. 271 (S. S. Capillo, a vessel of the United States Gov- 
ernment). See, also, Law enacted by Italian Senate August 30, 1925, reported in Rivisia di 
Diriito Internazionale, Vol. 1926, p. 159. 

’ Dreyfus v. Austrian Finance Ministry, rendered March 13, 1918 (Arréts du Trib. F eid 
Suisse, Vol. 44, 1-49). 
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Carter v. State, 42 La. Ann. 927, 8 So. 836, 21 Am. St. Rep. 404; Westing- 
house Electric Co. v. Chambers (1915), 169 Cal. 131, 145 P. 1025. In such 
cases, when judgment has been rendered and the liability judicially ascer- 
tained, the power of the courts ends and the sovereign is at liberty to de- 
termine for itself whether or not to pay the judgment. In Oliver American 
Trading Co. v. Mexico, 5 F. (2d) 659, 667, this court, in vacating an attach- 
ment issued against the Government of Mexico, said: 


The property sought to be reached in this country is the public prop- 
erty of Mexico, and is movable property, which that government holds 
for public purposes, and, being such, it is entitled to the same immunity 
as a sovereign, or an ambassador, or a ship of war, and for the same 
reason. ‘The exercise of such jurisdiction by the courts of this country 
is inconsistent with the independence and sovereignty of Mexico. 


See, also, French Republic v. Inland Navigation Co. (D. C.) 263 F. 410. 

In Virginia v. West Virginia, 246 U.S. 565, 38 S. Ct. 400, 62 L. Ed. 883, the 
Supreme Court had original jurisdiction, pursuant to Article 3, § 2, cl. 2, of 
the Constitution, and the question was presented as to the means of enfore- 
ing a decree of that court. It was a case between two states. By ratifying 
the Constitution, these states forever waived their sovereign immunity and 
yielded to the jurisdiction of the Supreme Court so far as it concerns actions 
brought against them by other sovereign states. The court had full jurisdic- 
tion, and the state retained no right to object to being sued. Rhode Island 
v. Massachusetts, 12 Pet. 657, 9 L. Ed. 1233. The Supreme Court held 
that such a judgment could be followed by execution against a state, and 
this, for the reason that it possessed none of the attributes of sovereignty 
so far as the suit by a sister state is concerned. But this is not a precedent 
for holding that an execution may issue against property of a foreign state. 
The national courts have always respected the immunity of a foreign state 
from coercive jurisdiction, and the Constitution, Art. 3, § 2, and U. S. Code, 
title 28, §41 (28 USCA §41), which gives the District Court jurisdiction of ac- 
tions between the citizens of a state and foreign states, is necessarily limited 
by the right of the sovereign state to plead immunity. The Pesaro, 255 
U. 8. 216, 41 S. Ct. 308, 65 L. Ed. 592. 

The Swedish Minister has made the declaration, in the plea of immunity, 
that these properties ‘‘are public funds of the Kingdom of Sweden owned by 
it in its capacity as a sovereign and employed by it for public governmental 
functions.”’ Appellant’s counsel refers to these funds as ‘‘apparently de- 
posited there for the purpose of meeting payments on the Swedish national 
debt,” and the testimony is that the moneys owed by the Swedish American 
Line represent advances made by the Swedish Government for the purpose 
of building up its merchant marine. The declaration of the Minister to 
Sweden is sufficient to characterize the funds as for governmental use. 
Oliver American Trading Co. v. Mexico, supra; The Pesaro, supra. It is not 
essential to the jurisdiction of the court to determine a controversy that it 
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possessed the power of execution or be able to carry into effect the relief 
granted in the determination of the litigation. Old Colony Trust Co. »v. 
Com’r of Int. Rev., 279 U. S. 716, 49 S. Ct. 499, 73 L. Ed. 918; Fidelity 
Nat. Bank v. Swope, 274 U.S. 123, 47 8. Ct. 511, 71 L. Ed. 959. 

As indicative of the policy of Sweden toward the doctrine of sovereign 
immunity, a letter is referred to, written by an officer of Sweden, answering 
an inquiry of the League of Nations. The position of Sweden, there set 
forth, recognizes that the whole subject of immunity is one that should be 
made the subject of an international convention. In referring to the case 
law of Sweden, it is stated that the Swedish courts have displayed a tendency 
not to recognize such immunity in a case where the lawsuit arises out of the 
commercial activity of the foreign state, but nothing is said as to a policy 
which would permit forcible execution against public property of the state. 
The railroads are a part of the public property, and their operation is a 
governmental enterprise. Oliver American Trading Co. v. Mexico, supra. 

Whether a sovereign government permits itself to be sued in its own courts 
has no bearing on whether it should be subject to suits in the courts of an- 
other jurisdiction. Murray v. Wilson Distilling Co., 213 U.S. 151, 298. Ct. 
458, 53 L. Ed. 742. 

Such weight of international authority should be respected as establishing 
the common consent of civilized nations in the formation of the international 
rule of law. The Paquete Habana, 175 U.S. 677, 208. Ct. 290, 44 L. Ed. 320; 
West Rand Co. v. Rex, L. R. [1905] 2 K. B. 391. 

It is regrettable that Sweden may thus escape payment of a valid judgment 
against it. Appellant has been misled in the belief that this plaintiff was a 
separate entity—apart from the government—and now, when a sufficient 
number of years has passed making possible a plea of limitation or laches 
against suing in Sweden (see letter to the League of Nations), appellee ap- 
pears and pleads its sovereign immunity. Whatever may be appellant’s 
remedy to collect its valid judgment, it should not be necessary to resort to 
further litigation. It is hoped that the judgment of our courts will be re- 
spected and payment made by the Swedish Government. But we are re- 
quired to affirm the order appealed from. 

Order affirmed. 


GENERAL CLAIMS COMMISSION—UNITED STATES AND 
MEXICO! 
LILLIE 8. v. UNITED MEXICAN STATES 
(Docket No. 3114; Decision No. 157) 
Opinion rendered October 8, 1930 


The investigation of the killing of the alien, son of the claimant in this case, by Mexican 
Federal soldiers was ignored for several years; they were relieved by the authorites of all 

1 Under the convention concluded Sept. 8, 1923, as extended by the convention of Aug. 
16, 1927. H. F. Alfaro, Presiding Commissioner; Fred K. Nielsen and G. Ferndndez Mac- 
Gregor, Commissioners. 
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responsibility for the death and they have not been punished for the crime they committed. 

The unjustifiable use of fire-arms has frequently been dealt with in diplomatic exchanges 
between governments and by international tribunals, and this Commission has already 
decided numerous cases concerned with that serious question in various aspects. Whatever 
excuse might be made for the action of the Mexican soldiers, their conduct must be con- 
sidered to have been indiscreet, unnecessary, and unwarranted. 

lhe mere fact that the evidence produced by the respondent government is meagre cannot 
itself justify an award in the absence of satisfactory evidence from the claimant. On the 
other hand, a claimant’s case should not unnecessarily suffer by the non-production of evi- 
dence by the respondent. With respect to matters of evidence, international tribunals 
— give effect to common sense principles underlying the rules of evidence in domestic 
aw. 

The testimony furnished by consular officers must be considered in the light of tests ap- 
plicable to witnesses generally, namely, tests as to their sources of information and capacity 
to ascertain and willingness to tell the truth. 

Apart from the record showing lack of investigation, Mexico argues that she is ignorant of 
the occurrences under consideration, although the evidence reveals that there were available 
records of the proceedings and many persons as witnesses. In the absence of any proof on 
the part of Mexico to controvert the evidence which has been produced by the United 
States, the Commission is constrained to render an award in favor of the latter. 


Commissioner NIELSEN, for the Commission: 

This claim, which is made by the United States of America in behalf of 
Lillie S. Kling in the sum of $50,000.00, gold currency of the United States, 
with interest, is predicated on allegations with respect to the wrongful killing 
by Mexican soldiers of August Francis Kling, son of the claimant, and with 
respect to the failure properly to investigate the killing and to punish the 
wrongdoers. The case was heard in April, 1929, but was reopened for the 
production of further evidence. The substance of the occurrences on which 
the claim is based is stated in the memorial as follows: 

At the time this claim arose and for some time prior thereto, August 
Francis Kling was a resident of Chinampa, State of Vera Cruz, Republic of 
Mexico, where he was employed by the Texas Company of Mexico, 8. A. 
At about 3:30 a. m. on January 23, 1921, Kling, in company with M. C. 
Hancock, J. W. Schmuck, C. M. Maney, T. E. Goolsbee, A. G. Stribling, 
L. F. Knops and R. C. Knops, all American employees of that company, 
were returning on foot from Zacamixtle to the company’s camp in the 
vicinity of Zacamixtle. When the party of which Kling was a member had 
reached the side road which turns into the camp and were standing or pro- 
ceeding leisurely on the side road on property under lease to the Texas 
Company of Mexico, 8. A., several of the companions of Kling, who had 
permits to carry arms, in fun fired their revolvers into the air. Immediately 
thereafter a party of Mexican Federal soldiers, consisting of a captain and 
several privates, who apparently had been following Kling and his com- 
panions, but whose presence was unknown to the Americans, deliberately 
discharged their firearms at the party of which Kling wasa member. Kling 
received a shot in the back and fell immediately to the ground. 

The Mexican soldiers, after firing several shots at the party of Americans, 
placed the companions of Kling under arrest and compelled them to proceed 
to Zacamixtle. There, after some kind of a hearing, heavy fines were im- 
posed upon them and they were compelled under threats of indefinite im- 
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prisonment to make false statements to the effect that they were the in- 
stigators of the affair, and that they had first fired upon the Mexican Federal 
soldiers. 

August Francis Kling, whose spinal column had been practically severed 
by the shot fired at him and who was completely paralyzed below the ab- 
domen, was transferred with the greatest possible speed to the United States 
and placed in a hospital at Dallas, Texas, where he died on March 18, 1921, 
after lingering and suffering for a period of almost two months. 

After the authorities of the Republic of Mexico had obtained the false 
statements from the companions of Kling as above stated, no further in- 
vestigation was made by either civil or military authorities. The Mexican 
Federal soldiers were relieved by the authorities of all responsibility for the 
death of August Francis Kling, and the soldiers have not been punished for 
the crime which they committed. 

The evidence produced in behalf of the claimant government supports 
such allegations of the memorial as are vital to the establishment of the 
claim. 

Objection is made in behalf of Mexico with respect to the sufficiency of the 
proof of the nationality of the claimant and of her identity. However, it is 
satisfactorily shown that she was born an American citizen and has remained 
so up to the present time. The uncertainty as to her identity probably 
arises mainly from the fact that she was twice married; that her last hus- 
band’s name was T. A. Moross; and that she now is known as Lillie 8S. Kling. 
Her first husband’s name was August Francis Kling. After his death she 
married T. A. Moross. If she chooses now to call herself Lillie S. Kling, 
that is a matter of no importance in the light of an abundance of evidence 
which identifies her as the mother of August Francis Kling, the offspring of 
her first marriage. The evidence leaves no doubt as to identification of 
mother and son. 

With respect to the killing of Kling by Mexican soldiers and the arrest and 
punishment of Kling’s companions, there is before the Commission the 
affidavit of A. G. Stribling, one of the group of men upon whom the soldiers 
fired. Bearing on these matters, there is also a statement of all the members 
of the group with the exception of Kling made at the office of the Texas 
Company, evidently not long after the shooting. 

Other important information is furnished by a letter written by C. 5. 
Sheldon, an official of the Texas Company, to D. J. Moran, another official of 
that company. In this communication, dated the day on which the shoot- 
ing occurred, Sheldon calls attention to information received by him on the 
morning of that day from H. W. Jennison, who was in the company’s camp 
when the shooting occurred. It is stated in this communication that after 
the shooting the soldiers went into the camp and raised a commotion and 
thereafter went to Zacamixtle, taking with them Schmuck, a member of the 
group upon which the soldiers fired. 
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It appears that on January 25, 1921, all members of the group with the 
exception of Kling, were taken as prisoners to a cuartel at Juan Casiano, 
where they were examined by military authorities, an officer by the name of 
Colonel Huerta presiding. Matters relating to proceedings before Colonel 
Huerta are stated in detail in the affidavit of Stribling. Accompanying the 
memorial is also a report from J. 5. Hain, an employee of the company, made 
to D. J. Moran. Mr. Hain had been detailed by Moran to follow the pro- 
ceedings taken against the prisoners. In the report it is stated, among other 
things, that three men were refused bond and were retained in confinement 
for five days, the reason being given that they should be tried before General 
Martinez. 

Copies of other correspondence and several affidavits are also presented by 
the United States. 

The evidence adduced proves the substantial allegations of the memorial. 
It shows that there were Mexican records of the proceedings taken against 
the men. It further shows that at least one officer, Colonel Huerta, and 
several Mexican soldiers were fully conversant with the details of the oc- 
currences described in connection with the presentation of the claim. This 
fact is of particular importance in view of the defense made by Mexico in 
the case as to lack of information concerning these matters. 

In the Mexican answer it is denied that Kling ‘‘was murdered by Federal 
forces of the Mexican Government.” It is stated that no records have been 
found bearing on the averments contained in the memorial, and further, 
that it has been impossible to find records of proceedings before Mexican 
military authorities. It is further stated that ‘‘even admitting for the sake 
of argument, that the version of facts contained in the memorial and which 
is only corroborated by the claimant and by the affidavits of the companions 
of the deceased, is a true version, it appears clearly therefrom that the group 
of which the deceased August Francis Kling was a member, provoked a 
detachment of Federal troops and so it was declared by the members of said 
group before Mexican authorities, which, according to said version, in view 
of these statements exonerated the detachment from any fault or responsibil- 
ity, and, therefore, abstained from imposing any punishment to the said 
soldiers.”’ 2 

In the Mexican brief the view is expressed ‘‘that the participation by 
Federal soldiers in the incident was a myth born in the imagination and for 
the purposes of Kling’s companions.” In the light of an analysis of the 
evidence it is asserted that it “is not true that August Francis Kling was 
wounded by Mexican Federal forces.’’ The brief contains a discussion of 
conditions in the oil region, and it is said that in the early part of 1921 “the 
military authorities had to use firm measures to keep order and peace.” 
The supposition is advanced that a group of men which may have included 
Kling, may have directed an attack at Federal forces, and it is said that even 
if they did not directly do so, their conduct was dangerous and imprudent, 
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and that, assuming without admitting the correctness of allegations in the 
memorial, the Federal forces acted “within their duty in repelling an ag- 
gression which, real or imaginary, had all the aspects of an attack by a party 
which, because of the hour and their behavior, might be considered as 
marauders.” It is further asserted in the brief that, without conceding that 
Kling was shot by soldiers, the latter were not under the command of an 
officer, and that therefore Mexico is not responsible for their acts. 

In the affidavit of Stribling it is stated that a captain was among the 
Mexican soldiers. Whether or not it be a fact that the soldiers were under 
the command of a captain is not a vital point in connection with the de- 
termination of the question of responsibility for the acts of soldiers. Men 
on patrol duty are not acting in their private capacity, even though an 
officer may not be present on the spot where acts of soldiers alleged to be 
wrongful are committed. See the Solis case decided by this Commission, 
Opinions of the Commissioners, Washington, 1929, p. 48, 53 et seq.2, More- 
over, when account is taken of the visit of the soldiers at the camp of the oil 
company, the arrest of the Americans, and the proceedings before a Mexican 
officer at Juan Casiano, it cannot be assumed that the soldiers were acting in 
their private capacity with respect to the occurrences under consideration. 

Some of the employees of the company who were fired upon by the soldiers 
were carrying arms. Whether or not such action was a violation of the 
law in the locality in question may be uncertain. Although account may 
be taken of that matter in weighing the evidence with respect to the question 
of fault on the part of the soldiers, the point is not one from which it is proper 
to infer an excuse for reckless firing by soldiers. The conduct of the Ameri- 
cans of course justified investigation and it might warrant an arrest. The 
men may have engaged in boyish hilarity; that was probably not a crime, 
and at most could seemingly be only mildly indiscreet. 

The killing of an alien or of a citizen by soldiers is always a serious oc- 
currence calling for prompt investigation. So far as the evidence shows 
that matter in the present case was ignored, at least for several years, but a 
great deal of attention was devoted to the conduct of the party fired upon by 
the soldiers. The unjustifiable use of fire-arms has frequently been dealt 
with in diplomatic exchanges between governments and by international 
tribunals. This Commission has already decided numerous cases concerned 
with that serious question in various aspects. A few illustrations may be 
cited. 

There have been cases of wanton, deliberate shooting resulting in death or 
injury. 

Thus in the case of José M. Portuondo, which came before the commission 
under the convention of February 12, 1871, between the United States and 
Spain, $60,000 was awarded for the killing of a naturalized American citizen 
of Spanish origin, Juan F. Portuondo. It was said in defense that he was 

2 This JoURNAL, Vol. 23 (1929), p. 454. 
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shot while trying to escape. Moore, International Arbitrations, Vol. 3, p. 
3007. In the case of Thomas H. Youmans, this Commission awarded 
$20,000 because soldiers had participated in the murder of Henry Youmans 
in 1886 in the State of Michoacdin. Opinions of the Commissioners, Wash- 
ington, 1927, p. 150.8 

Indemnities have been awarded in cases in which it has been considered 
that soldiers or police officials acted improperly in attempting to make ar- 
rests, when persons have failed to respond to a summons to halt. Domestic 
laws throughout the world seem none too certain with respect to the action of 
officers relative to such matters. It seems reasonable to suppose that such 
is the fact because it is considered to be inadvisable or impracticable to 
frame legislation tending on the one hand to tie too rigidly the hands of offi- 
cials, or on the other hand, to give them too great latitude, and that there- 
fore considerable discretion is left to them. 

In the Faleén case before this Commission, an award of $7,000 was made 
against the United States on account of the firing on Mexican citizens by 
American soldiers. Jbid., p. 140.4. In the case of Teodoro Garcia and 
M. A. Garza, before this Commission, an indemnity of $2,000 was awarded 
against the United States because an American Army lieutenant had shot at 
a raft in the Rio Grande and one of the shots fired by him killed a Mexican 
girl. Jbid., p. 163.5 

In 1915 Canadian soldiers shot two young Americans thought to be en- 
gaged in hunting ducks out of season in Canadian waters. One of them was 
killed and the other seriously injured. Indemnities were paid by Great 
Britain. Foreign Relations of the United States, 1915, pp. 415-423. 

In cases of this kind it is mistaken action, error in judgment, or reckless 
conduct of soldiers for which a government in a given case has been held 
responsible. The international precedents reveal the application of princi- 
ples as to the very strict accountability for mistaken action. This fact is 
well illustrated by the Fale6n and Garcia and Garza cases, supra, decided by 
this Commission. 

In the Fale6n case American soldiers, believing that certain men seen in 
the Rio Grande were engaged in smuggling, directed them to halt. The 
order was not obeyed. ‘The soldiers testified that they were fired upon from 
the Mexican side by mounted men and thereupon fired in self-defense. 
They further stated that they also directed some shots at the men who were 
in the water. Even in these circumstances the Commission made that act 
the basis of an award against the United States. In the Garcia and Garza 
case the record revealed that the American Army lieutenant, Gulley by 
name, shot at a raft which certain persons knowingly propelled in violation 
of the law of the United Statesin 1919. The lieutenant was on duty charged 
with enforcing legislation of various kinds relating to the entry into or de- 


3 This Journat, Vol. 21 (1927), p. 571. 4 Tbid., p. 566. 
5 Ibid., p. 581. 
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parture from the United States of aliens in time of war, provisions against 
the importation of arms and ammunition into Mexico and matters relating 
to immigration and smuggling. Lieutenant Gulley testified before a court- 
martial to which he was subjected that he fired about twelve shots in the 
direction of the raft, and stated that at the time he did so he did not care to 
hit anyone but merely wanted to frighten the persons on it so as to cause 
them to return to the American side in order that he might arrest them. 
He further testified that he could see no one on the raft when he fired and 
would not have fired in the direction of it if he had known that women or 
children were on it. The court-martial found that the accused had no malice 
at the time of firing and no intention of killing anyone. Even in the light of 
evidence of such a situation so critical for the officer, two commissioners were 
of the opinion that he was guilty of error of judgment justifying an award 
against the United States. 

It is difficult to perceive that in the instant case there could plausibly be 
advanced any such excuses or explanations for shooting as were made with 
respect to the conduct of the soldiers whose acts were under examination in 
the Falecén and Garcia and Garza cases. 

It does not appear to have been contended by the United States in the 
instant case that the killing of Kling was a deliberate and wanton murder. 
Evidently it cannot properly be considered that the shooting was the result 
of any attempt to secure the apprehension of a person endeavoring to escape 
arrest. Whatever excuse might be made for the action of the Mexican 
soldiers, their conduct must be considered to have been indiscreet, unneces- 
sary and unwarranted. There are also numerous international incidents of 
this kind, cases not concerned with attempted arrests, in which damages 
have been assessed for mistaken, unnecessary, indiscreet or reckless action. 

Thus in the Dogger Bank case, Great Britain demanded indemnity from 
the Government of Russia, when during the course of the Russo-Japanese 
War in 1904, the Russian Baltic fleet fired into the Hull fishing fleet off the 
Dogger Bank in the North Sea. The British Government demanded an 
apology, ample damages and severe punishment of the responsible officer. 
The matter was submitted to an international commission of inquiry. The 
Russian Government maintained that the firing was caused by the approach 
of some Japanese torpedo boats. The commission of inquiry reported that 
no such boats had been present; that the firing was not justifiable; that 
Admiral Rojdestvensky was responsible for the incident, but that these 
facts were not of a nature to cast any discredit upon the military qualities 
or the humanity of Admiral Rojdestvensky or of the personnel of his squad- 
ron. Russia paid 65,000 pounds to indemnify the victims and families of 
two dead fishermen. Oppenheim, International Law, 3rd ed., Vol. II, pp. 
7-8. In the Stephens case decided by this Commission, the sum of $7,000 
was awarded against Mexico for the shooting of Edward C. Stephens, an 

6 This JouRNAL, Vol. 2 (1908), p. 931. 
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American citizen, on March 9, 1924, by a member of some Mexican guards or 
auxiliary forces in the State of Chihuahua. The following extract from the 
opinion of the Presiding Commissioner indicates the conclusion of the Com- 
mission with respect to the facts in that case: 


There should be no difficulty for the Commission to hold that Valen- 
zuela when trying to halt the car acted in the line of duty. But holding 
that these guards were entitled to stop passengers on this road and, if 
necessary, to use their guns pursuant to Article 176 just mentioned, 
does not imply that Valenzuela executed this authorization of the law in 
the right way. On the contrary, the use he made of his firearm would 
seem to have been utterly reckless. (Opinions of the Commissioners, 
Washington, 1927, p. 397, 399.)7 


On September 26, 1887, a German soldier on sentry duty on the frontier 
near Veraincourt, shot from the German side and killed a person on French 
territory. Germany disowned and apologized for this act and paid the sum 
of 50,000 francs to the widow of the deceased. The sentry, however, escaped 
punishment because he proved that he had acted in obedience to orders 
which he had misunderstood. Oppenheim, International Law, 3rd ed., 
Vol. I, pp. 235-236. 

The general rule as to the responsibility of a government for errors in 
judgment of its representatives was given application by M. Henri Froma- 
geot, the distinguished French member of the Permanent Court of Inter- 
national Justice, in an opinion which he rendered in the case of The Jessie, 
Thomas F. Bayard and Pescawha, under the special agreement of August 18, 
1910, between the United States and Great Britain. The case was con- 
cerned with a complaint against American naval authorities. MM. Fromageot 
as arbitrator said: 

It is unquestionable that the United States naval authorities acted 
bona fide, but though their bona fides might be invoked by the officers in 
explanation of their conduct to their own government, its effect is 
merely to show that their conduct constituted an error in judgment, and 
any government is responsible to other governments for errors in judg- 
ment of its officials purporting to act within the scope of their duties. 
American Agent’s Report, p. 479, 480-481.8 


Under date of June 4, 1921, the Department of State addressed a com- 
munication to the American Chargé d’Affaires at Mexico City, instructing 
him to bring the shooting of Kling to the attention of the appropriate author- 
ities in Mexico City and to request a thorough investigation. The Mexican 
Foreign Office replied that full reports had been requested from the appro- 
priate authorities. No further reply was ever made by the Mexican Gov- 
ernment. 

In connection with any investigation which the Government of Mexico 
might have desired to make at that time with respect to the killing of Kling 

7 This JourRNAL, Vol. 22 (1928), p. 448. 8 Tbid., Vol. 16 (1922), p. 114. 
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there would have been available the testimony of Kling’s seven companions, 
at least one or perhaps more than one person in the camp of the oil company, 
and at least four or five Mexican soldiers, including Colonel Huerta, who is 
mentioned in the evidence. No evidence was produced by Mexico at the 
first hearing of this case showing whether or not an investigation and report 
had been made by the appropriate authorities, or if they were made, what 
was developed by them. 

The mere fact that evidence produced by the respondent government is 
meagre cannot itself justify an award in the absence of satisfactory evidence 
from the claimant. On the other hand, a claimant’s case should not neces- 
sarily suffer by the non-production of evidence by the respondent. It was 
observed by the Commission in the Hatton case, Opinions of the Commis- 
stoners, Washington, 1929, p. 6, 10, that, while it was not the function of a 
respondent government to make a case for a claimant government, certain 
inferences could be drawn from the non-production of available evidence in 
the possession of the former. See also the Melezer Mining Company case, 
ibid., p. 228, 235. The Commission has discussed the conditions under 
which, when a claimant government has made a prima facie case, account 
may be taken of the non-production of evidence by the respondent govern- 
ment, or of unsatisfactory explanation of the non-production of evidence. 
Case of L. J. Kalklosch, zbid., p. 126. 

Little adjective law has been developed in international practice. Inter- 
national tribunals are guided to some extent by rules formulated in connec- 
tion with each arbitration. With respect to matters of evidence they must 
give effect to common sense principles underlying rules of evidence in do- 
mestic law. 

In the Parker case, Opinions of the Commissioners, Washington, 1927, p. 
35,° the Commission discussed at considerable length the position of the 
Agents with respect to the production of evidence. The principle which the 
Commission evidently had in mind is given effect in The Hague Convention 
of 1907 for the pacific settlement of international disputes, to which a large 
number of nations, including Mexico and the United States, are parties. 
Article LX XV of that convention reads as follows: 


The parties undertake to supply the tribunal as fully as they consider 
possible, with all the information required for deciding the case. 


Other commissions have often similarly dealt with the question of the 
application of principles of evidence. The subject is referred to by Ralston 
in his work, The Law and Procedure of International Tribunals, revised edi- 
tion, as follows (p. 225): 


Many times commissions have invoked against a litigant party the 
legal presumption attaching to the nonproduction of evidence within 
its power to produce. Thus in the Brun case it was said: 


9 This JoURNAL, Vol. 21 (1927), p. 174. 
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“The umpire might hesitate to adopt these findings if it were not 
true, and had not been always true, that the respondent government 
could ascertain and produce before this mixed commission the exact 
facts regarding the positions and movements of its own soldiers, and 
the position and movements of the insurgent forces at the time in 
question. Especial force attaches to this when it is known that the 
respondent government was asked and urged by the representatives 
of the French Company and by the representatives of the claimant 
government to permit the use of its judicial processes and functions, 
in order that the truth might be established, but the privilege was 
denied them.” 

In the De Lemos case the umpire was influenced in his conclusions by 
the consideration that, were the statements made by the claimant false, 
the official particulars were undoubtedly with the Government of Vene- 
zeula, and, they not being furnished, though susceptible of production, 
he did not hesitate to make an award. 


That a claimant should not be prejudiced by the non-production of evi- 
dence by a respondent government is observed in an opinion rendered on 
January 22, 1930, by the commission established by the convention of 
March 16, 1925, between Mexico and Germany, in the case of Laura Z., 
Widow of Plehn. The case grew out of the killing of Hans Plehn, a German 
citizen, by revolutionists in the State of Hidalgo in 1916. An award of 
$20,000 national gold was made in this case. In the opinion written for the 
commission by the President Commissioner, Dr. Cruchaga, and concurred 
in by the Mexican Commissioner and the German Commissioner, it is said: 

It is regrettable that the proceedings or copies of same do not appear in 
the proceedings as they would have given much light on those lamenta- 


ble occurrences. 

The reasonable measures for punishing the bandits, referred to in 
No. 5 of Article 4 of the Convention, do not in my opinion consist alone 
in the instituting of a prosecution, but it is necessary to become ac- 
quainted with the prosecution itself in order to state whether they have 


such a character. 

The exhibition of the record would have made it possible to determine 
the steps employed by the authorities for the punishment of the guilty 
party, and the absence of this piece of evidence cannot damage the 
claimant, as it was not in her hands to present and appertained to the 
defendant Agency to show it in proof of its assertion that there was no 
lenity or lack of diligence on the part of the authorities. 


Domestic courts may approach this subject from a somewhat different 
angle, but they of course also analyze the evidence in the light of what one 
party has the power to produce and the other the power to explain or to 
controvert. See Mammoth Oil Co. v. United States, 275 U.S. 13, and the 
cases there cited. 

Counsel in an international arbitration are of course zealous in producing 
all possible evidence and argument in defense of the acts of a government 
which they represent. It is natural and proper that they should do so. 
That is of course their duty to their governments and to themselves, and it 
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is their duty to the tribunals before which they appear which should have all 
possible assistance in formulating sound judgments. It must be generally 
assumed that any available proof tending to support a government’s con- 
tention will be produced. 

On April 9, 1929, the Commission requested the Agents to submit further 
evidence, particularly the American consular despatches and the records of 
any proceedings instituted by Mexican civil or military authorities regarding 
the incidents out of which the claim arose. 

The United States produced copies of correspondence between the Depart- 
ment of State and the American Consul at Tampico. In a despatch of Jan- 
uary 31, 1921, the Consul reported concerning the serious condition of 
Kling. He expressed the view that the wounding of Mr. Kling might be 
“classified as an accident.’”’ He said that Mexican soldiers ‘attempted to 
make capital out of this incident,’ and he narrated the facts with regard to 
the arrest of the seven employees of the company and the proceedings taken 
against them which he ascribed to what he called an ‘“‘anti-American”’ 
feeling. The Department of State, in an instruction of March 21, 1921, 
directed the Consul to report whether the Americans fired first upon the 
soldiers and if not, what justification there was for the firing by the latter. 
The Consul was also directed to report why he called this affair an “acci- 
dent,’’ and he subsequently explained that he did so solely in the light of the 
facts stated in the correspondence, and that he did not intend to excuse the 
shooting, although he did not consider it to be unnatural that it had oc- 
curred. Evidently the Consul made no investigation at the scene of the 
occurrences under consideration and had before him considerably less evi- 
dence than has the Commission at the present time. 

The Commission has frequently had occasion to consider testimony 
furnished by consular officers. Generally speaking, such testimony should 
be valuable. It is the important duty of officials of this character to search 
out and report facts to their governments. However, their testimony must 
of course be considered in the light of tests applicable to witnesses generally, 
the tests as to a person’s sources of information and his capacity to ascertain 
and his willingness to tell the truth. The Commission has considered reports 
of consuls in the light of those tests, giving weight to those which have re- 
vealed the ascertainment of facts which opportunity and effort have made 
possible and of course attaching little importance to reports based on scanty 
information. See the opinions of the Commission in the cases of Walter H. 
Faulkner, Opinions of the Commissioners, Washington, 1927, p. 86;!° Harry 
Roberts, zbid., p. 100;'! Laura M. B. Janes, zbid., p. 108;!2 Thomas H. You- 
mans, tbid., p. 150;'* L. J. Kalklosch, Opinions of the Commissioners, Wash- 
ington, 1929, p. 126; Alexander St. J. Corrie, ibid., p. 133;'4 F. M. Smith, 
ibid., p. 208; Lily J. Costello, ibid., p. 252.'° 


® This JouRNAL, Vol. 21 (1927), p. 349. u [bid., p. 357. 12 Thid., p. 362. 
8 Tbid., p. 571. 4 Tbid., p. 782. 6 Tbid., Vol. 23 (1929), p. 875. 
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In response to the request made by the Commission on April 9, 1929, the 
Mexican Agency has produced copies of two communications addressed by 
Mexican military authorities to the Mexican Foreign Office in 1927. Ina 
communication of June 20, 1927, from these authorities it is stated that no 
information has been found with respect to the killing of Kling. Ina subse- 
quent communication of July 22, 1927, similar information is given, but it is 
observed that possibly ex-General Daniel Martinez Arera, whose address is 
given, and who at the time of the events was in command of the sector where 
they occurred, might furnish certain information. It is stated that such 
information had been requested from him and would be communicated when 
available. However, no report from General Martinez is included in the 
record before the Commission. 

The Commission has dealt with cases in which the evidence revealed 
uncertainties as to the opportunities open to authorities to make investiga- 
tions and as to methods which have been employed. The instant case is 
particularly free from uncertainty. Apart from the record showing lack of 
investigation, we have in oral argument the statement that the position of 
Mexico is that she is ignorant of the occurrences under consideration. The 
evidence reveals, on the one hand, that there were available records of pro- 
ceedings against the Americans; also many persons as witnesses, and on the 
other hand, that no information was obtained or that in any event nothing 
has been laid before the Commission. 

The investigation by the military authorities which produced no informa- 
tion concerning the occurrences in question was instituted in 1927. Kling 
was killed in 1921. On July 21, 1927, this Commission rendered a decision 
in the Galvan case, awarding $10,000 in favor of Mexico on account of the 
non-prosecution of a person who killed a Mexican citizen in the State of 
Texas. Opinions of the Commissioners, Washington, 1927, p. 408.'° The 
Commission reached the conclusion that after the year 1922 the authorities 
had failed to take proper steps to try the person indicted for the killing. In 
the opinion of the Commission is an observation which seems to be pertinent 
to the instant case. It was said: 

If witnesses actually disappeared during the course of the long delay 


in the trial, then as argued by counsel for Mexico, that would be evi- 
dence of the evils incident to such delay. 


Prima facie evidence has been defined as evidence ‘‘ which, unexplained or 
uncontradicted, is sufficient to maintain the proposition affirmed.’’ Corpus 
Juris, Vol. 23, p. 9. In the absence of any proof on the part of Mexico to 
controvert the evidence which has been produced by the United States, the 
Commission is constrained to render an award in favor of the latter. Kling 
was 22 years old when he was shot. His associates and employers have 
furnished testimony describing him as a man of fine character, ability and 


16 This JoURNAL, Vol. 22 (1928), p. 455. 
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promise. Evidence is furnished by officials of the company that at the time 
of his death he was receiving $400 a month. In consideration of these facts 
and in the light of the principles applied by the Commission in fixing in- 
demnities, the award should be in the amount of $11,000. However, since 
my associates are of the opinion that the award should be $9,000, and since I 
consider that the claimant is entitled to at least that much, I concur in that 
amount. 


Dr. Presiding Commissioner: 


I concur, in general terms, with the conclusions set forth in the opinion of 
the Honorable Commissioner Fred K. Nielsen concerning the international 
responsibility of the Mexican Government for the acts of the soldiers who 
caused the death of the North American citizen, August Francis Kling, but 
I do not agree with him in his valuation of some of the cases he quvtes as 
precedents, nor in that of the very facts which give rise to the instant claim. 

My learned colleague is of the opinion that whatever may be the excuse 
alleged in defense of the conduct of the Mexican soldiers, their behavior must 
be considered as indiscreet, unnecessary and unjustified. Nevertheless, it is 
impossible not to consider that the action of the soldiers was caused by the 
shots fired in the air, by some of Kling’s companions, in a very imprudent 
manner in view of the hour and the conditions of constant alarm and in- 
security which then prevailed in the theater of the events. 

The cases of José M. Portuondo, Thomas H. Youmans, Dolores Guerrero, 
viuda de Falcén, Teodoro Garcia and M. A. Garza and others cited by the 
Honorable Commissioner Nielsen, although growing out of acts executed by 
soldiers while on duty, differ from the instant case in one essential particular. 
In all these cases the authors acted consciously and deliberately. In the 
deplorable incident under consideration, the soldiers who fired upon the 
group of which Kling was a member, did so in the darkness of the night, 
impelled by an apparent provocation or attack and in ignorance, therefore, 
whether they had to contend with individuals who were merely amusing 
themselves by discharging their firearms in the air or with bandits such as 
those who at that time infested the district. 

These circumstances seem to explain, although they do not in any manner 
justify, the absence of any investigation subsequent to that made by the 
military authorities of these events for which reason the responsibility of 
Mexico in this case is not of a more serious character. 

In view of the foregoing, I believe that an indemnity of $9,000, United 
States currency, is proper in the instant case. 


FERNANDEZ MacGrecor, Commissioner: 


I concur in the opinion of the Presiding Commissioner. 
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DECISION 


The United Mexican States shall pay to the United States of America on 
behalf of Lillie S. Kling the sum of $9,000 (nine thousand dollars) without 
interest. 


Done in Mexico, D. F., this 8th day of October, 1930. 


H. F. ALFARO 
Presiding Commissioner 
FreD K. NIELSEN 
Commissioner 
G. FernANpEzZ MacGREGoR 
Commissioner 


Louis B. Gorpon v. THE UNITED MEXICAN STATES 


(Docket No. 712; Decision No. 158) 
Opinion rendered October 8, 1930 


Claim for damages for physical injuries received at the hands of two Mexican military 
officers who were engaged in target practice and upon whom no punishment was imposed. 
The record of the proceedings does not sustain the presumption that the officers were en- 
gaged in the performance of a military duty when they wounded the claimant, but leads to 
the belief that the act in question was outside the line of service. The personal acts of 
officials not within the scope of their authority do not entail responsibility upon the state. 

Nor does it appear that there has been a defective administration of justice so clear as to 
give rise to international responsibility. Preliminary proceedings were instituted imme- 
diately, one of the accused was arrested promptly, and although there was an unexplained 
delay in the arrest of the second, when he was finally arrested he was not treated leniently. 
The decision of the court absolving the two accused from penal responsibility was reviewed 
by the competent superior court and found to be in accordance with the law. 

In view of the circumstances, this decision of a court of last resort cannot be said to amount 
to an outrage, or to have been rendered in bad faith, or to show a wilful neglect of duty or 
insufficiency of governmental action so far short of international standards as to constitute 
a denial of justice. 

Dissenting opinion by Commissioner Nielsen. 


Commissioner FERNANDEZ MacGrecor, for the Commission: 

Claim is made in this case against the United Mexican States by the 
United States of America on behalf of Louis B. Gordon, an American citizen, 
to obtain damages in the sum of $5,000 United States currency, for physical 
injuries received at the hands of two Mexican military officers, upon whom 
absolutely no punishment was imposed. 

On November 25, 1912, the steamship San Juan, owned by an American 
company, was anchored about one-half mile from shore in the Port of Aca- 
pulco, Guerrero, Mexico. Louis B. Gordon, who was first assistant engineer 
of the vessel, noticed at about 5:45 p. m. that the ship was being fired upon 
by some person or persons stationed on the nearby Port San Diego, and re- 
ported the matter to the Captain who ordered him to warn the passengers 
and the officers to remain on the opposite side of the ship. While carrying 
out this order the claimant was wounded in the left side, being totally in- 
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capacitated as a result of the injury for 26 days and unable fully to perform 
his duties as engineer for three months. 

At the request of the American Vice Consul at Acapulco, the Mexican 
military authorities investigated the case, reporting that Dr. Juan Avalos 
had fired the shots and that he had been immediately placed under arrest. 
The matter was referred to the District Judge of Acapulco who personally 
boarded the vessel prior to its departure to make the necessary investigation 
which showed that not only had Dr. Avalos fired but also Captain Felix 
Aguayo, while both were engaged in target practice. 

The proceedings followed the usual course, and finally the judge rendered 
a decision acquitting the two persons accused of wounding Gordon on the 
ground that as it did not clearly appear which of the two individuals engaged 
in target practice had fired the shot causing the injury, the provision of the 
Mexican law directing that in case of doubt the accused must be acquitted, 
was applied. 

The American Agency alleges in the first place that in view of the fact that 
the two Mexican military officers in question inflicted upon Gordon the 
physical injury of which complaint is made while engaged in target practice 
which is prescribed by the Mexican Army Regulations, the Mexican Govern- 
ment is directly responsible for the resulting personal damages. Reference 
was made in this regard to a number of provisions of the Mexican Army 
Regulations to show that daily target practice was mandatory from which it 
is to be presumed that Captain Aguayo and Dr. Avalos were complying with 
a duty imposed upon them by law when they wounded the claimant. It 
was represented that soldiers are on duty 24 hours a day, and that as the 
target practice in question took place at five o’clock in the afternoon on the 
grounds of a fort, the foregoing clearly demonstrated that Mexico is directly 
responsible according to the established principles of international law. 

The foregoing reasoning tends to demonstrate a legal presumption; that 
the Mexican officials were engaged in the performance of a military duty 
when they wounded Gordon. But the record of the proceedings does not 
sustain this presumption. Doctor Avalos testified that he acquired a 
“Parabellum” pistol, and wishing to try it out, together with Captain 
Aguayo, set up a target and began firing. Aguayo confirms this version and 
even adds that the pistol was unfamiliar to him as he had never fired one of 
this make. It is also to be noted that the persons responsible for the crime 
were turned over to a civil judge and not to the military authorities as would 
have been obligatory had they committed a crime while on duty. Colonel 
Gallardo, the commandant of the fort, told the captain of the ship that the 
shots had not been fired by any of his men. In view of the preceding, it 
seems reasonable to assume that the target practice of the two officers was 
not that prescribed by regulations, but of an absolutely different character in- 
stituted as the result of the private purchase of the ‘‘ Parabellum” pistol. 
It is not known on the other hand whether army doctors are required to 
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perform target practice. Everything then leads to the belief that the act 
in question was outside the line of service and the performance of the duty of 
a military officer, and was a private act and under those conditions the Mexi- 
can Government is not directly responsible for the injury suffered by Gordon. 
(See Borchard, Diplomatic Protection of Citizens Abroad, par. 80, page 193, 
Ed. 1922; the case of Youmans, Docket No. 271; the case of Stephens, 
Docket No. 148, of this Commission.) ! 

The Commission likewise rejects the contention of the responsibility of 
Mexico founded by the clause of the General Claims Convention under 
which the two contracting nations assume responsibility for claims arising 
from acts of officials or others acting for either government and resulting in 
injustice. Not every act of an official is binding upon the governments; it is 
necessary that it ‘‘result in injustice’ and this phrase is merely another man- 
ner of saying that the act is unjust according to international law. The 
principle is that the personal acts of officials not within the scope of their 
authority do not entail responsibility upon a state. It has already been 
said that the Mexican officials in question acted outside the line of their 
duty. Therefore no responsibility attaches to the Mexican Government on 
this count. 

The claimant also complains that the efforts made by the Mexican authori- 
ties to arrest and bring to trial the perpetrators of the crime, were lax and 
inadequate. The Commission finds that the preliminary proceedings were 
instituted immediately, since notwithstanding the fact that the captain of 
the vessel and the American Vice Consul decided not to request the arrest 
of the guilty persons, so as not to delay the sailing of the said vessel, the case 
from the very day of the events was before the judge who personally boarded 
the ship in order to make the preliminary investigation. Dr. Avalos was 
arrested at once and his formal commitment to prison ordered on the second 
of December; the report of the expert on the wound suffered by Gordon was 
rendered on November 25, and although the Commission has not before it 
the whole judicial record, but only extracts thereof filed by the Mexican 
Agency, it is assumed that further investigation was made and other wit- 
nesses examined, as shown by the final decision of the case and the statement 
of the American Vice Counsul, who on the 26th of November, addressed a 
letter to the Secretary of State reporting that the trial judge had asked him 
that same day for the affidavits executed by the persons on the ship who had 
witnessed the events. Unfortunately, it seems that the arrest and examina- 
tion of Captain Aguayo did not take place immediately. There is corre- 
spondence from the American Consulate addressed to the judge and to the 
Military Commandant of Acapulco requesting information concerning the 
status of the proceedings and indicating the failure to arrest Captain Aguayo. 
The Mexican authorities replied (it appears with some delay because of the 
fact that the communications were written in English) that they had been 

1 This JourNnAL, Vol. 21 (1927), p. 571, and Vol. 22 (1928), p. 448. 


JUDICIAL DECISIONS 383 


unable to effect the arrest of Captain Aguayo for the reason that he had been 
assigned to field service, but that the proceedings were being followed and 
that letters rogatory had been sent to another judge (probably to examine or 
arrest Captain Aguayo). The fact is that he was not arrested until July 16, 
1913, that is to say, six months after the events, and formally committed to 
prison on the 19th of the same month. The delay is evident and is not suffi- 
ciently explained; counsel for Mexico made reference to the then existing 
political disturbances extending throughout the whole Mexican Republic, 
disturbances which are confirmed by history (the overthrow of President 
Madero by Victoriano Huerta in February of 1913) and corroborated to a 
certain extent by the correspondence of the American Consul addressed to 
the Secretary of State in Washington, which on April 24 states: ‘‘Govern- 
ment is merely nominal and without adequate authority. The courts are 
paralyzed by fear ...’’ ‘‘Anarchy prevails throughout this region.”’ 

As to the remaining points, it does not appear so clearly that the Mexican 
authorities were disposed to treat Captain Aguayo with lenity, for although 
it is true that he was not arrested until July 16, 1913, he was not allowed 
his liberty on bail until the following 23rd of August, notwithstanding the 
fact, that under the provision of Mexican law, this could have been allowed 
much earlier. After the arrest of Captain Aguayo the proceedings continued 
their course until the rendering by the judge of the final decision on October 
2, 1913. It does not appear then that there has been in this case a defective 
administration of justice so clear as to give rise to international liability. 

The American Agency complains finally, that the decision rendered in the 
case constitutes a denial of justice, inasmuch as the two persons responsible 
for the physical injury suffered by Gordon were released without the imposi- 
tion of any penalty. The facts proven before the judge and upon which he 
based his decision, are the following: Doctor Avalos and Captain Aguayo 
arranged to try out a small pistol belonging to the former on the covered 
way of Fort San Diego, setting up a target against a wall one meter in height 
which faced the sea; they did not take the precaution of ascertaining whether 
there were vessels of any kind behind the walls; they fired shots the number 
of which cannot be determined since the witnesses and the accused themselves 
do not agree on this point; the latter state that one shot only fired by Captain 
Aguayo passed beyond the wall into the sea; but the inspection of the said 
wall and of the S. S. San Juan shows that several shots passed beyond the 
wall, it not being possible to determine which one of the two accused fired the 
shots which struck the S. S. San Juan. The judge drew the conclusion, 
based on the foregoing, that the act of the accused was not intentional, but 
that there existed carelessness, improvision and lack of reflection or care on 
their part in firing the shots; that the corpus quasi-delicti is proven by the 
physical injury received by Gordon; but as the wound was caused by one 
shot only and being unable in any way to ascertain which one of the two 
accused fired it, neither of them could with certainty be declared to be the 
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author of the physical injury in question, therefore, basing his action on a 
provision of the Mexican law which states that an accused cannot be con- 
victed unless it is proven that he had incurred in the commission of the crime 
some of the penal responsibilities fixed by the law, and that in case of doubt 
he must be acquitted, he absolved the two accused in this case. 

It is possible that the judge could have imposed upon the accused a penalty 
based only on the carelessness of their act of discharging a firearm without 
taking the proper precautions. But it seems that the crime of which Avalos 
and Aguayo were accused, that of physical injuries through negligence (por 
mulsa) was a reasonable and adequate charge, when the events were recent, 
and the judge was restricted to the complaint as presented. Apart from the 
injuries inflicted, the act of carelessness or improvision on the part of the 
accused would have merited a very small penalty. 

The decision was reviewed by the competent superior court and found to 
be in accordance with the law. The question, then, is one of a decision of a 
court of last resort and in view of the circumstances, and of the opinions of 
this Commission in analogous cases, it cannot now be said that the said 
decision amounts to an outrage, or that it is rendered in bad faith, or shows a 
wilful neglect of duty or insufficiency of governmental action so far short of 
international standards as to constitute denial of justice. 

For the reasons stated, the claim of Louis B. Gordon must be disallowed. 


DECISION 


The claim of the United States of America on behalf of Louis B. Gordon is 
disallowed. 
Done in Mexico, D. F., this 8th day of October, 1930. 
H. F. ALFARO 
Presiding Commissioner 
G. FernAnDEzZ MacGreGor 
Commissioner 


Commissioner NIELSEN, dissenting. 

Contentions with respect to liability are predicated on two grounds: 
(1) direct responsibility for the action of Mexican military authorities in 
connection with the shooting of an engineer on an American vessel, and (2) 
non-punishment of the offenders. 

I do not find myself in entire harmony with the conclusions of my asso- 
ciates nor with the arguments advanced by either Agency in its brief relative 
to the question of responsibility for the acts of soldiers, and specifically in 
this case, for the acts of officers. It seems to me that with respect to the 
majority of cases coming before international tribunals involving questions 
as to the responsibility for acts or omissions of agencies or functionaries of a 
government it is convenient and logical to make use of two general classifica- 
tions. 
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On the one hand, a nation becomes responsible if there is a failure to live 
up to well defined obligations of international law. Thus for example, it is a 
requirement of international law with respect to injuries caused by private 
individuals to aliens that reasonable care must be taken to prevent such 
injuries in the first instance, and suitable steps must be taken properly to 
punish offenders. When conduct on the part of persons concerned with the 
discharge of governmental functions results in a failure to meet this obliga- 
tion a nation must bear the responsibility. 

On the other hand, there is what may conveniently be called a direct 
responsibility on the part of a nation for acts of representatives or agencies 
of government, such as liability under certain conditions, for acts of soldiers 
or damage caused by public vessels. A nation is not responsible for acts of 
soldiers committed in their private capacity, that is, when the soldiers are 
not under some form of authority. But it seems to me that it may be mis- 
leading to emphasize too much any idea as to reprehensible acts being within 
the competency or scope of duty of those guilty of misdeeds. There are of 
course private acts of malice that do not impose responsibility. But in con- 
nection with the question of direct responsibility it is assuredly important to 
take account of the nature of the agency or functionary that inflicts injury 
and of the element of control which the law presupposes in connection with 
this form of responsibility. Thus in the Youmans case, Opinions of the 
Commissioners, Washington, 1927, p. 150,2 the Commission expressed its 
views with respect to an argument made as to responsibility for acts of an 
official committed ‘‘outside the scope of his competency, that is to say, if he 
has exceeded his powers.” It was observed in effect by the Commission 
that if there could be no responsibility for an act considered to be ‘‘outside 
the scope of his competency” it would follow that generally speaking no 
wrongful acts committed by an official could be considered as acts for which 
his government could be held liable. Cases in which laws enjoin wrongful 
action on officials are undoubtedly exceptional. And it was further observed 
that soldiers inflicting personal injuries or committing wanton destruction or 
looting always or practically always act in disobedience of some rules laid 
down by superior authority, and that there could therefore, broadly speaking, 
be no liability whatever for such misdeeds if the view were taken that any 
acts committed by soldiers in contravention of instructions must always be 
considered as personal acts. Undoubtedly in the case of soldiers the dis- 
tinction must be made between what have been called private acts and other 
acts. It is therefore proper to take account of conditions under which acts 
are performed. But it is equally important, if not more important, as I 
have suggested to take account of the principle of responsibility which has 
its justification in that control which a nation must exercise to prevent 
wrongful acts and which takes account specifically of the position of those 
committing such acts. 

? This JouRNAL, Vol. 21 (1927), p. 571. 
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The element of control was interestingly emphasized in the case of the 
Zafiro, decided by the tribunal under the special agreement concluded be- 
tween the United States and Great Britain August 18, 1910, American 
Agent’s Report, p. 478.3 In this case the United States was held responsible 
for looting committed by certain members of the crew of a vessel at a time 
when they were on shore leave and relieved from their duties. This decision 
may perhaps be considered to lose some of its force when account is taken of 
the fact that goods taken were returned by the commander of the vessel, and 
that although the premises looted had been overrun prior to the arrival of 
the members of the crew, the tribunal held that, since the latter had par- 
ticipated in the wrongful act, the United States should be held liable for all 
losses sustained. However, the case has an interesting bearing on the ele- 
ment of control that it was considered the government was obliged to exer- 
cise. 

In the instant case it would seem to be clear that if private soldiers had 
engaged in target practice from the fort or from environs belonging to the 
fort there would be responsibility on the part of the government. And this 
would be so, even though the soldiers were engaged in target practice at 
some hour not specifically prescribed, or in some manner not precisely re- 
quired by army regulations. The soldiers in this situation would be in the 
position in which it is considered responsibility would attach for their acts; 
they would be under some form of control or authority of officers. It there- 
fore seems to me that if officers themselves engaged in some kind of target 
practice in the same circumstances there should be responsibility on the part 
of the government for their acts. The instant case seems to me to present 
such a situation. The two accused men advanced the defense that they 
were engaged in target practice. The judge declared that this was in itself a 
licit act. But he found that the evidence established imprudence, improvi- 
sion, unskillfulness, negligence or lack of precaution and illicit consequence. 
Of course I do not mean that because of a man’s official status a government 
must be responsible for every wrongful act committed by an officer. 

The element of uncertainty with respect to the question of direct responsi- 
bility does not appear, in my opinion, in connection with the phase of the 
case relating to non-prosecution. The record of course shows much delay. 
It may seem a little strange that both officers should be found innocent. 
But for the purpose of rendering a decision it appears to be unnecessary to 
quarrel with the decision rendered by the judge. From the standpoint of the 
Commission it is not a vital point whether he properly weighed the evidence, 
or whether his decision was erroneous in the light of his conclusions, or 
whether he could reach no other decision with respect to the particular charge 
filed against the two defendants, an insufficient charge having been made by 
prosecuting authorities. The fact remains that the two men fired, as the 
judge states in his opinion, twelve to fifteen shots in the direction of the 

’ This JouRNAL, Vol. 20 (1926), p. 385. 
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vessel. Several bullets struck the ship; the lives of passengers were en- 
dangered; the claimant was seriously wounded and incapacitated for vir- 
tually a month. The judge in his opinion stated that the evidence proved 
“the improvision, the lack of judgment or care on the part of the authors 
who did not take any precaution, not even the precaution of looking beyond 
the wall which was only one meter high to ascertain that there were no 
vessels in sight, for if they had done so they could not have failed to notice 
that the S. S. San Juan provided such a large target,’’ and he expressed the 
conclusion that the illicit consequences of the target practice was established 
by the evidence before him. 

Such recklessness with such effect on a foreign vessel is assuredly not a 
matter of slight concern. The judge points out in his opinion how indifferent 
the defendants were to the possible consequences of their acts. Indeed if the 
officers had diverted themselves shooting at the ship, it would seem that they 
would not more greatly have endangered lives and property. From a com- 
munication written by the commander of the vessel under date of November 
25, 1912, it appears that he took it for granted at that time that the shots 
were aimed at the vessel. 

There may be and probably is a distinction between the offense of such 
reckless action by itself and the offense of such action coupled with conse- 
quences such as the wounding of Gordon. For the latter the judge declared 
himself unable to inflict punishment, declaring that he could not determine 
from the evidence which of the defendants hit Gordon. But the utter 
recklessness which the judge describes undoubtedly is, and certainly should 
be, punishable under Mexican law, but through either the fault of the 
prosecuting authorities or through fault of the judicial authorities no punish- 
ment was inflicted. 

I understand the reasoning of my associates, and I realize that in all 
countries there are errors and inadequacies at times in connection with the 
administration of criminal jurisprudence. However, it seems to me that, if 
the instant case is to be decided by strict application of law, it is not possible, 
in the light of the delayed and abortive proceedings against the defendants, 
to reject entirely the contentions of the United States with respect to non- 
prosecution. If there may appear to be some doubt on this point, it seems to 
me I have support in my view in a precedent furnished by the two govern- 
ments parties to this arbitration. The case interestingly illustrates the 
extent to which the Government of Mexico insisted on an indemnity for 
non-prosecution of an American who wounded a Mexican and the extent to 
which the Government of the United States acquiesced in the justness of 
the request for reparation. 

A Mexican who had committed a theft in Brownsville in 1904 attempted 
to escape from arrest and was wounded by a Texas police official. It was 
explained that the latter ordered his prisoner to halt; that since the prisoner 
did not do so, the official, a so-called “ranger,” being crippled in one leg, 
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knew that he could not make an arrest, and therefore fired first over the head 
of the fleeing man and later fired shots which took effect. The ranger sur- 
rendered himself to the authorities, and his case was investigated by a grand 
jury which, however, did not find an indictment against him. Mexico 
requested an indemnity because the ranger was not punished, and an in- 
demnity was paid by the United States. Foreign Relations of the United 
States, 1904, p. 473 et seq. 

Cases of shooting to prevent escape of wrongdoers almost invariably 
present difficult questions both from the standpoint of domestic law and 
from the standpoint of international law. Whatever may be the precise 
facts in connection with the case just mentioned, it would seem that the 
error of judgment or lack of discretion of the Texas ranger could certainly 
be no greater, and it appears to me to have been less, than that described by 
the judge with respect to the conduct of the two Mexican officers under 


consideration in the instant case. 
Frep K. NIELSEN 


Commissioner 


E. R. v. Toe Unitep MExIcAN STATES 


(Docket No. 685; Decision No. 162) 
Opinion rendered October 8, 1930 


Claimant was employed under a four year contract, dated June 1, 1912, with the National 
Railways of Mexico. On or about May 1, 1914, without fault on his part and in violation 
of the terms of the contract, he was summarily discharged and damages are claimed for the 
breach of the contract. The order of discharge, it seems, applied to all American employees 
of the National Railways of Mexico, and was issued by evidenal President Victoriano 
Huerta following the landing of American troops at Vera Cruz, the fighting there between 
the armed forces of the two countries and the occupation of the city by the United States. 

In whatever light the landing of American troops at Vera Cruz and the clash of military 
forces that followed may be viewed, it seems to be clear that when these occurrences too 
place, and when the order for the discharge of the claimant was given, hostilities of some 
considerable duration may reasonably have been anticipated. The discharge of the claim- 
ant and other Americans holding responsible positions with the railroad company was justi- 
fied from the standpoint of national security or as a measure of defense. 

Arguments with respect to the operation or principles of law in relation to the effect of 
war on contracts, whether contracts between enemies are annulled or merely suspended, 
have no relevancy to the issue that is before this Commission. The parties agree that an 
emergency arose in April, 1914, justifying the retirement of the claimant at that time, and 
the question before the Commission is whether the claimant, having been discharged as the 
result of a reasonable anticipation of a very serious emergency, should be paid the value of 
the unexpired term of his contract. 

There is a wide range of defensive measures in time of hostilities the justification of which 
must be found in the nature of the emergency in each given case and of the methods em- 
ployed to meet the situation; but no case has been brought to the attention of the Commis- 
sion in which compensation has been made for the damages inflicted as a result of the em- 
ployment of this so-called right of self-defense. Claimant was the victim of unfortunate 
occurrences, and in the light of the principles which have been discussed, the Commission 
cannot properly award him compensation. 


Commissioner NIELSEN, for the Commission: 
This claim made in favor of E. R. Kelley, an American citizen, in the sum 
of 11,384 pesos, with interest, is predicated on allegations with respect to a 
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breach of contractual obligations. The case was argued in May, 1927, in 
conjunction with the cases of J. E. Dennison, Docket No. 2332, Belle M. 
Hendry, Docket No. 2734, and Halifax C. Clark and Olive Clark, joint 
executors of the estate of Alfred Clark, deceased, Docket No. 2155. The 
aggregate of the principal sums of these claims is 177,404.08 pesos. All of 
these cases were reopened to afford the Agencies an opportunity to produce 
certain further evidence. The substance of the allegations set forth in the 
memorial of the United States is as follows: 

On June 1, 1912, claimant entered into a contract with the National Rail- 
ways of Mexico whereby he became an employee of the railroad company. 
The terms of the contract stipulated that he should perform for a period of 
four years the duties of Division Superintendent of the Interoceanic Railway 
of Mexico, a line of railway operated by the National Railways of Mexico, 
and that the compensation for his services should be the sum of 600 pesos a 
month during the term of the contract. 

On the execution of the contract the claimant entered upon the discharge 
of his duties and faithfully performed them until on or about March 30, 
1914, when he left Mexico and went to the United States for a period of leave 
of absence of sixty or ninety days which had been granted to him. On or 
about May 1, 1914, he was, without fault on his part, and in violation of the 
terms of the contract, summarily discharged at the direction and by order of 
General Victoriano Huerta, Provisional President of Mexico. At the time 
of the discharge of the claimant there remained under the contract a period 
of two years and two months during which his employment should continue. 
No compensation was paid to him subsequent to April 1, 1914. The total 
amount of compensation due claimant for the period of time under the terms 
of the contract after his discharge is the sum of 15,600 pesos, Mexican 
currency. 

As soon as the claimant was discharged from the services of said company 
he endeavored to obtain other employment but he was unsuccessful until on 
or about January 1, 1915, when he entered into an agreement of employment 
at a monthly salary of $124, currency of the United States, with the Texas- 
Mexican Railway which operated a line of railway between Laredo and 
Corpus Christi, Texas. The total amount paid to him as salary under that 
employment up to the date of the expiration of the contract with the Na- 
tional Railways of Mexico was $2,108, currency of the United States, or 
4,216 pesos, Mexican currency, which should be deducted from the above 
stated sum of 15,600 pesos due to claimant. 

Among the defenses advanced in behalf of Mexico in this case is the argu- 
ment that the Government of Mexico is not responsible for the acts of General 
Victoriano Huerta. 

But the contention is also made in the answer that, even if such responsi- 
bility existed ‘‘taking into consideration that in April, 1914, American 
troops were landed in Vera Cruz, Mexico, and that the claimant, E. R. 
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Kelley, says in his affidavit (Annex 3 of the memorial) that ‘all American 
employees of the National Railways of Mexico’ (including himself) were 
ordered discharged at that time, such an order, if any, would have been a 
necessary and reasonable measure of public policy dictated by a government 
in the exercise of rights of sovereignty for the protection and safeguard not 
only of national integrity, which of itself would completely justify the act, 
but for the personal safety of all those American citizens who being engaged 
in the business of public transportation in Mexico at a time when there was 
great public excitement over the landing of American troops in Vera Cruz, 
were certainly exposed to grave and imminent danger as long as they con- 
tinued in their respective employments.’”’ The Commission feels constrained 
to take a view of the case in harmony with the principal point of these 
contentions. 

Without undertaking to classify all the incidents of 1914 at Vera Cruz in 
precise terms of international law pertaining to war, or measures stopping 
short of war, or something else, or to apply to such incidents concrete rules 
of that law, we are of the opinion that a proper disposition of the instant 
case may be found in principles of law to which proper application may be 
given in determining the question of international responsibility. 

On April 20, 1914, the President of the United States appeared before the 
two Houses of Congress and detailed what he described as ‘‘wrongs and 
annoyances” suffered by representatives of the United States in Mexico, 
and he asked the approval of Congress to ‘‘use the armed forces of the 
United States in such ways and to such extent as may be necessary to obtain 
from General Huerta and his adherents the fullest recognition of the rights 
and dignity of the United States.” House Document No. 910, 63d Congress, 
2d Session. To be sure, the President expressed a ‘‘deep and genuine friend- 
ship’”’ on the part of the American people for the people of Mexico, and he 
stated that he earnestly hoped that war was not at the time in question. 
However there was fighting between Mexican and American forces, and the 
city of Vera Cruz was occupied. Foreign Relations of the United States, 1914, 
p. 477, et seg. In whatever light the landing of American troops at Vera 
Cruz and the clash of military forces that followed may be viewed, it seems 
to be clear that when these occurrences took place, and when the order for 
the discharge of the claimant was given, hostilities of some considerable 
duration may reasonably have been anticipated. 

There are well defined rules of international law for the safeguarding of 
rights of non-combatants. But there are of course many ways in which non- 
combatants may, without being entitled to compensation, suffer losses in- 
cident to the proper conduct of hostile operations. And a government has 
recourse to a great many measures of self-protection distinct from actual 
military operations such as the segregation or internment of enemy nation- 
als, the elimination of such persons from any positions in which they might 
be a source of danger, and their exclusion from prescribed locations. With 
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respect to practices in Europe during the World War, see Oppenheim, Inter- 
national Law, Vol. II, 3rd ed., p. 149, et seg., and as to action taken in the 
United States, see United States Statutes at Large, Vol. 40, Part II, p. 1716, 
et seq. 

With reference to matters more directly connected with actual military 
affairs there are interesting illustrations of property losses for which those 
who have suffered such losses have not been considered to be entitled to 
compensation. 

Thus it was held in the arbitration between the United States and Great 
Britain under the special agreement of August 18, 1910, that under certain 
conditions submarine cables might be cut without compensation being made 
for loss incident to the destruction of the physical property. In that case 
the British Government did not dispute the propriety of cutting the cables, a 
military measure, but argued that compensation should be made for the cost 
of repairing the cables. Cuba Submarine Telegraph Co., Ltd., and the 
Eastern Extension, Australasia and China Telegraph Company, Ltd. cases, 
Report of the American Agent, p. 40.! In the same arbitration it was held 
that in time of war property may be destroyed in the interest of the preserva- 
tion of the health of military forces and that compensation need not be made 
for the property. Case of William Hardman, ibid., p. 495.2. It was said by 
the tribunal in that case that the presence of troops at a certain town where 
the property was located was a necessity of war, and the destruction required 
for their safety was consequently a necessity of war. In this case it was 
similarly argued in behalf of Great Britain that, while property might 
properly be destroyed for the purpose of preserving the health and increasing 
the comfort of troops, the right to destroy should be exercised subject to the 
payment of compensation. 

It may also be observed that extensive pecuniary losses have of course 
occurred in various ways when the outbreak of hostilities has brought about 
the interruption of contractual relations, although rights established prior to 
such hostilities may in some measure have been preserved. 

We do not agree with the Mexican Government’s contention that the 
existence of a contract between the claimant and the National Railways of 
Mexico has not been proven. From the evidence it appears that the claim- 
ant had contractual rights and that he was prevented from the continued 
enjoyment of such rights. But in the light of principles which have been 
briefly discussed, the discharge of the claimant, an American citizen, holding 
a responsible position when these occurrences at Vera Cruz took place, could 
not be regarded as an arbitrary invasion of contractual property rights for 
which compensation should be made by the Mexican Government. 

It was argued in behalf of the United States that if any rule or principle of 
international law in relation to war came into operation as a result of the 
situation which brought about the discharge of the claimant it would merely 

1 This JouRNAL, Vol. 18 (1924), pp. 835 and 842. 2 Ibid., Vol. 7 (1913), p. 879. 
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have the effect of suspending the claimant’s contract and not of wiping it out 
entirely, and that the utmost that could have been justified would have been 
a very short suspension of a long term contract. Counsel quoted several 
statements from writers on international law to the effect that contracts 
between nationals of belligerent states are necessarily suspended during war, 
also that there is a rule of international law that war suspends but does not 
annul such contracts. 

When two nations are at war it may be possible for their respective na- 
tionals to carry on contractual relations, but as a general rule it is certainly 
not very convenient to do so, even if it be permitted by the governments. 
In the consideration of the legal effect of such contracts it is necessary ac- 
curately to analyze the conditions under which such agreements are made 
and the nature of the authority that may prohibit or regulate them. And 
these matters can easily be analyzed and understood, whatever statements of 
various kinds may have emanated from authors. 

Belligerent nations at times enact laws forbidding or regulating intercourse 
of their nationals with the nationals of enemy countries. A nation may 
deem it proper to put into effect such legislation in one war in which it is en- 
gaged and to refrain from doing so during the course of some other war, and 
legislation may be enforced during a part of the period of hostilities. Laws 
of this nature enacted by governments vary in form, scope and legal effect. 
In the light of an analysis of international practice, it seems to be clear that 
there never has been any general consent among the nations of the world 
binding themselves by rules or principles of international law to control the 
acts of their respective nationals in the making of contracts with enemy 
nationals. Dr. Oppenheim, with his usual clarity and exactness, deals with 
this subject as follows: 

Before the World War, following Bynkershoek, most British and 
American writers and cases, and also some French and German writers, 
asserted the existence of a rule of International Law that all intercourse, 
and especially trading, was zpso facto by the outbreak of war prohibited 
between the subjects of the belligerents, unless it was permitted under 
the custom of war (as, for instance, ransom bills), or was allowed under 

special licenses, and that all contracts concluded between the subjects 
of the belligerents before the outbreak of war became extinct or sus- 
pended. On the other hand, most German, French, and Italian writers 
denied the existence of such a rule, but asserted the existence of another 
according to which belligerents were empowered to prohibit by special 
orders all trade between their own and enemy subjects. 

These assertions were remnants of the time when the distinction be- 
tween International and Municipal Law was not, or was not clearly, 
drawn. International Law, being a law for the conduct of States only 
and exclusively, has nothing to do directly with the conduct of private 
individuals, and both assertions are, therefore, nowadays untenable. 
Their place must be taken by the statement that, States being sovereign, 
and the outbreak of war bringing the peaceful relations between bel- 
ligerents to an end, it is within the competence of every State to enact 
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by its Municipal Law such rules as it pleases concerning intercourse, 
and especially trading, between its own and enemy subjects. 

And if we look at the Municipal Laws of the several countries, as they 
stood before the World War, we find that they have to be divided into 
two groups. ‘To the one group belonged those States—such as Austria- 
Hungary, Germany, Holland, and Italy—whose Governments were 
empowered by their Municipal Laws to prohibit by special order all 
trading with enemy subjects at the outbreak of war. In these countries 
trade with enemy subjects was permitted to continue after the outbreak 
of war unless special prohibitive orders were issued. ‘To the other 
group belonged those States—such as Great Britain, the United States 
of America, and France—whose Municipal Laws declared trade and 
intercourse with enemy subjects ipso facto by the outbreak of war pro- 
hibited, but empowered the Governments to allow by special license 
all or certain kinds of such trade. In Great Britain and the United 
States of America, it had been, since the end of the eighteenth century, 
an absolutely settled rule of the Common Law that, certain cases ex- 
cepted, all intercourse, and especially trading, with alien enemies be- 
came tpso facto by the outbreak of war illegal, unless allowed by special 
license. 

When the World War came, the belligerents by statute or decree sup- 
plemented or varied their Municipal Law relating to trading with the 
enemy. Thus Great Britain, in September 1914, passed the Trading 
with the Enemy Act, 1914, forbidding (except under license) all transac- 
tions during the war which were prohibited by Common Law, statute, 
or proclamation, and among them were all that would improve the 
financial or commercial position of a person trading or residing in an 
enemy country: e.g., paying debts to him, dealing in securities in which 
he was interested, handling goods destined for him or coming from him, 
or contracting with him. By a decree of September 27, 1914, France, 
after a preamble reciting that war of itself prohibited all commerce with 
the enemy, expressly forbade all trade with enemy subjects or persons 
residing in an enemy country, all contracts (towt acte ou contrat) with 
such persons, and the discharge for their benefit of obligations, pecuniary 
or otherwise, resulting from ‘‘tout acte ou contrat passé.” Germany, by 
an ordinance of September 30, 1914, prohibited all payments to persons 
resident in the British Empire, and the ban was extended later to per- 
sons resident in other enemy countries. But German law admits trad- 
ing with the enemy which is not expressly forbidden, and legislation in 
Germany against such trading seems to have been less rigorous than 
in Great Britain or France. The United States, by the Trading with 
the Enemy Act of October 6, 1917, prohibited all trading or contracting 
with persons resident or doing business in an enemy country, all payments 
to such persons, and all business or commercial communication with 
them. International Law, Vol. II, 3rd ed., pp. 152-156. 


Finally, it may be noted with respect to this subject that legislation of the 
United States and of Great Britain such as is referred to by Dr. Oppenheim 
was not by its principal provisions concerned with contracts made between 
persons within the territorial jurisdiction of each country but with intercourse 
across the line, so to speak, or in other words, with contracts made by na- 
tionals with persons domiciled or resident in the enemy country. Therefore, 
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it is clear that matters of this kind have no relevancy to the issue that is 
before this Commission. And furthermore it should be observed that, as 
regards the particular point of defense under consideration, the argument 
made in behalf of the Mexican Government with respect to the operation of 
principles of law in relation to war was not concerned with such matters. 
The discharge of the claimant and other Americans holding responsible posi- 
tions with the railroad company was justified from the standpoint of na- 
tional security, or as might be said, as a measure of defense. 

When all intercourse between nationals of belligerent governments is for- 
bidden, intercourse incident to contractual relations is of course suspended. 
Compensation is asked in behalf of the claimant from the date when he was 
discharged, very shortly after the landing of American troops which gave rise 
to the emergency. In connection with the consideration of contentions 
made with respect to the suspension and annulment of contracts in time of 
hostilities, we are not concerned with questions relative to remedies that may 
or should exist with regard to the preservation of pecuniary rights that have 
fully accrued under a contract prior to the outbreak of hostilities. See on 
this point Neumond v. Farmers Feed Co. of New York, 244 N. Y. 202. Itis 
not contended that a debt due prior to the emergency which arose in April 
1914, has been annulled. The argument in the instant case with respect to 
suspension of a contract as distinct from an annulment must evidently be 
predicated on the theory that an emergency could not justify a suspension of 
contractual relations in a manner that would have the effect either of render- 
ing impossible the renewal of such relations after the cessation of the emer- 
gency or the realization of pecuniary benefits under the contract during the 
period of suspension. 

With respect to the argument made in behalf of the United States relative 
to the destruction of contractual property rights, it was contended on the 
part of Mexico that, even if it were assumed that such rights had been de- 
stroyed, there was no consequent violation of international law. Touching 
this point citation was made of the dictum in the often quoted case of Brown 
v. United States, 8 Cranch 110, that the right to confiscate property of enemy 
nationals found within the jurisdiction of a belligerent government at the 
beginning of war is not forbidden by international law, even though the 
humane policy of modern times had mitigated the exercise of the right. 

During the last century there has been a world wide effort to mitigate the 
horrors of war. The principle has been acknowledged more and more that 
the unarmed citizen shall be spared in person, property and honor, as much 
as the exigencies of war will permit. There may still be two theories with 
respect to this question: one that confiscation is forbidden; the other, that 
while the violation of private enemy property may be an obsolete practice of 
barbarism, the strict legal right of confiscation still exists. But it is un- 
necessary for us extensively to deal with this interesting subject, because the 
conclusion reached by the Commission and its disposition of the issues in the 
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instant case are not at variance with the enlightened view aptly expressed by 
Dr. Oppenheim that ‘‘there is now a customary rule of International Law in 
existence prohibiting the confiscation of private enemy property and the 
annulment of enemy debts on the territory of a belligerent.”’ International 
Law, 3rd ed., vol. 2, p. 158. 

A question with respect to the confiscation of property might have arisen 
had the railroad company been forbidden to pay to the claimant any salary 
due to him prior to the occurrences at Vera Cruz in 1914. Evidently noth- 
ing of that kind took place. To be sure it is argued that property rights were 
destroyed or confiscated through the discharge of the claimant, as a result of 
which he lost what he might have earned had he been permitted to fulfill the 
terms of his contract. But in the argument of this case it was finally ad- 
mitted in behalf of the United States that some kind of an emergency did 
exist in 1914 when the American troops landed at Vera Cruz, and that the 
emergency justified a temporary retirement of the claimant from the im- 
portant position with the railroad company. It was argued, however, that 
there was no justification for dispensing with his services except during the 
period of the emergency. ‘That period was estimated variously to be for a 
few days, or until the withdrawal of General Huerta from Mexico, or until 
the departure of American troops from Vera Cruz. The troops landed in 
April, 1914, and withdrew in November of that year. It does not appear 
from the record whether there were any negotiations between the parties 
with respect to reémployment. 

The case becomes simplified when it is seen that it is common ground be- 
tween the parties that an emergency arose in April, 1914, justifying the re- 
tirement of the claimant at that time. The question is then presented: 
What should subsequently be done? In the light of even a meagre knowl- 
edge of the serious occurrences under consideration it is clear that Mexican 
authorities would not reasonably anticipate some slight emergency prompt- 
ing them merely to notify the claimant of a suspension from, but early re- 
sumption of, employment. Of course there could be no logical or indeed 
reasonable speculation at that time as to the future. Another possible 
expedient might have been that the claimant could have been retired from 
service, and that when it was considered that the emergency had ceased, the 
railroad official who took his place could have been discharged and the 
claimant restored. One can imagine still another solution, in effect that 
apparently insisted upon by the claimant government at the present time, 
that the claimant, being permanently discharged, should be paid for what he 
lost, because he was not permitted to fulfill his contract. Happy sugges- 
tions, practical or impractical, may be made in retrospect as to methods by 
which unfortunate occurrences might have been avoided. The Commission 
must deal with the facts before it and apply to conflicting interests proper 
principles of law in the absence of concrete rules. The question before the 
Commission is whether the claimant, having been discharged as the result of 
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a reasonable anticipation of a very serious emergency, should be paid the 
value of the unexpired term of his contract. Certainly if this admitted 
emergency had lasted throughout the period of the contract, the right to 
retire the claimant from service during that period being conceded, it is diffi- 
cult to perceive the logic of an argument that he should be paid for services 
not rendered, services performed by some one else who was paid. Yet com- 
pensation is claimed from the date of the discharge of the claimant. 

As is shown by precedents that have been cited and others that might be 
mentioned, there is a wide range of defensive measures in time of hostilities. 
Undoubtedly the justification of such measures must be found in the nature 
of the emergency in each given case and of the methods employed to meet 
the situation. 

As bearing on this question as to the character of an emergency in the light 
of international precedents, citation was made in behalf of the United States 
by counsel in an elaborate argument solely of an extract from a note written 
by Secretary of State Webster in 1842 with regard to the so-called interesting 
Caroline incident. But the emergency with which Great Britain and the 
United States were concerned in the controversy with respect to the destruc- 
tion of the Caroline and the incidental wounding and killing of some Ameri- 
cans within American jurisdiction by a Canadian force is not one that ap- 
pears to be apposite to the instant case. To be sure, the destruction of the 
Caroline might be regarded as a defensive measure. It involved hostile oper- 
ations and an invasion of American sovereignty which, however, did not 
prompt the United States to go to war. The precise question which was 
discussed in connection with these incidents evidently pertained to the 
justification for a violation of sovereignty. Great Britain invoked the so- 
called right of self-defense, and Secretary of State Webster, while apparently 
conceding some such right, stated in effect that its exercise should be con- 
fined to cases in which the ‘‘necessity of that self-defense is instant, over- 
whelming, and leaving no choice of means, and no moment for deliberation.” 
Moore, International Law Digest, Vol. II, p. 409, et seq. 

Moreover, there has not been brought to our attention any case in which 
this right or so-called right has been exercised where compensation has been 
made for the damages inflicted as a result of the measures employed. This 
interesting historical episode appears to have little or no pertinency to the 
instant case even by way of analogy. And while the same is doubtless true 
of another related incident, it may be noted that the only case growing out of 
the Caroline incident which was presented to the Commission in the arbitra- 
tion between the United States and Great Britain under the treaty of 1853 
was dismissed by the umpire. Case of McLeod, Moore, International Ar- 
bitrations, Vol. 3, p. 2419. 

Payment must be made for property appropriated for use by belligerent 
forces. Unnecessary destruction is forbidden. Compensation is due for the 
benefits resulting from ownership or user. In dealing with the precise ques- 
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tion under consideration by such analogous reasoning as we consider it to be 
proper to employ, we must take account of things which in the light of inter- 
national practice have been regarded as proper, strictly defensive measures 
employed in the interest of the public safety. Generally speaking, interna- 
tional law does not require that even nationals of neutral countries be com- 
pensated for losses resulting from such measures. In giving application to 
principles of law it is pertinent to bear in mind that it is rights of such persons 
with which international tribunals have generally been concerned in the dis- 
position of claims arising in the course of hostile operations. Rights secured 
to nationals of enemy governments are generally dealt with in peace ar- 
rangements in a preliminary or final way. However the existence of such 
rights appears to be interestingly recognized in Article III of the Convention 
of The Hague of 1907 respecting the law and customs of war on land. 

The loss sustained by the claimant is of course regrettable. The record 
reveals the high estimate put upon his services by the president of the rail- 
road company. He was the victim of unfortunate occurrences, and in the 
light of the principles which have been discussed, the Commission is of the 
opinion that it cannot properly award him compensation. 

FERNANDEZ MacGReGor, Commissioner: 

I agree that this case must be disallowed. The landing of American forces 
in Vera Cruz gave the right to any Government of Mexico to take defensive 
measures for its territory, sanctioned by international law, among which is 
certainly included the right to remove the North American citizens employed 
on the Mexican railways which were to be used for strategic purposes. 


DECISION 


The claim of the United States of America on behalf of E. R. Kelley is 
disallowed. 
Done in Mexico, D. F., this 8th day of October, 1930. 
H. F. ALFaro 
Presiding Commissioner 
Frep K. NIELSEN 
Commissioner 
G. FerNANDEZ MacGreGor 
Commissioner 
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Académie de Droit International, Recueil des Cours, 1929. Paris: Librairie 
Hachette, 1930. Vol. I, pp. 693; Vol. II, pp. 627; Vol. III, pp. 625. 
Indexes. 

These three volumes, being Vols. 26, 27, and 28 of the collection, contain 
the lectures delivered ai the Hague Academy of International Law at its 
session in 1929. Altogether fifteen professors gave lectures at the 1929 ses- 
sion of the Academy. Ten countries were represented by lecturers as 
follows: Belgium, two (De Visscher and Hostie); France, three (Goyau, 
Donnedieu de Vabres and Escarra); Italy, three (Cavaglieri, Fedozzi and 
Salvioli), and the following countries one each: Finland (Ehrich), Russia 
(Nolde), Switzerland (Borel), Jugoslavia (Péritch), Guatemala (Matos), 
Germany (Quidde) and the United States (Healy). 

As in former years, the lectures dealt with questions of both public and 
private international law, history, economics, finance, international organi- 
zation and relations, pacific methods for the settlement of international dis- 
putes, and various other matters. Taking up the lectures as they appear in 
the published collection, Professor de Visscher treats the subject of advisory 
opinions by the Permanent Court of International Justice: the origin of the 
idea, the nature and authority of advisory opinions, rules of procedure ap- 
plicable, the attitude of the United States, the results obtained and the lines 
of future development. He examines dispassionately the objections that 
have been raised against this function of the court, and concludes that they 
are not well founded. He points out that the advisory opinions which have 
been given up to the present have not only performed an important service 
in the peaceable settlement of disputes, but that they have also contributed 
to the development of international law. 

M. Goyau deals with the international conditien of Catholic missions 
from the point of view especially of the liberty which international law has 
in the past recognized as belonging to them and which it will accord them in 
the future, the rdle of the Catholic Church in the protection of Christians in 
pagan countries, the special protection exercised by certain European coun- 
tries and particularly France, over Catholic missions in the Orient, provi- 
sions made by treaties for this purpose, the effect of the World War upon the 
status of such missions, etc. 

M. Donnedieu de Vabres discusses the distinction between what he calls 
the “public’’ and the “‘civil’’ action in the relations of international criminal 
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law, evaluates and points out the merits and demerits of the two principal 
theories, the Anglo-American and the continental, and concludes that the 
difficulty of the whole problem is found, on the one hand, in the diversity of 
municipal law among the different states and, on the other, in the extreme 
particularism which reigns within the domain of international criminal law 
and which constitutes an obstacle to a rational solution of conflicts of 
jurisdiction and laws. 

It fell to the lot of M. Cavaglieri to give a course of sixteen lectures in ac- 
cordance with the newly adopted policy of the Academy under which at each 
session there shall be given one comprehensive course on the general princi- 
ples of the international law of peace. He discussed in turn the essential 
differences between the law of peace and of war, between general and particu- 
lar international law, the conception of the state in the manifestations of its 
international personality, its territorial competence, its international activity 
and its rights under the doctrine of the international responsibility of states. 
It involves no disparagement of the value of the lectures of the other pro- 
fessors to say that M. Cavaglieri’s lectures, covering 266 pages of print, are 
characterized by learning and originality, and that altogether they constitute 
a valuable contribution to the literature of international law. 

It is not possible within the compass of a book review to analyze and 
evaluate all the lectures given at the Academy. It must suffice therefore 
merely to mention the topics with which the others deal. M. Ehrich treated 
the subject of demilitarized zones and the réle which they play or are capable 
of playing in a régime of international security; M. Escarra, the subject of 
foreign concessions in China, their origin, kinds, legal nature, administra- 
tion, jurisdiction, and the problem of their abolition; M. Fedozzi, the subject 
of the extraterritorial efficacy of acts and rules of public law as contra- 
distinguished from rules of private law, such as passports, certificates of 
various kinds, copyrights, patents, trademarks, etc.; Baron Nolde, the sub- 
ject of money in international law, with special reference to the provisions of 
international conventions stipulating for payments of awards and indemni- 
ties, payments in execution of contracts, assumption of debts in cases of 
territorial succession, etc.; Professor Healy, the juridical condition of foreign- 
ers, especially in the United States, including their right of entry and so- 
journ, rights of property, the right to engage in professions, and other mis- 
cellaneous rights; Professor Borel, the General Act of Geneva of September 
26, 1928, relative to mediation, arbitration and security, including an analysis 
of and commentary on its terms; M. Matos, America and the evolution of the 
law of nations, in which he traces the réle played by the American republics 
in the development of international law and their participation in the inter- 
national organization of the world, and especially in the League of Nations; 
M. Hostie, the international statute of the Rhine; M. Salvioli, the responsi- 
bility of states and the determination of indemnities and damages by interna- 
tional tribunals, including the rules for the measure of damages, lost profits, 
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prospective earnings, claims for interest, etc.; M. Péritch, the conception of 
international private law according to the doctrine and practice in Jugo- 
slavia; and Herr Quidde, the history of the public peace in Germany during 
the Middle Ages, with particular reference to the organization of confedera- 
tions for the maintenance of the general peace and the employment of 
arbitration as a means for the pacific settlement of disputes. 

What has been said of the previous volumes in this notable collection may 
be said of those here reviewed, namely, that the lectures which they contain 
will prove of varying value to students and teachers of international law. In 
the present volumes the number of lectures dealing with questions of in- 
ternational public law, strictly speaking, is somewhat smaller perhaps than 
heretofore, but there are none which do not have at least an historical or phil- 
osophical value. The carefully prepared bibliographical lists will be especially 
useful for students of history and international law. On the whole, it may 
be said that the high standard set in the previous volumes of this monumen- 
tal and indispensable collection has been fully maintained in the present 


volumes. 
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La Société Internationale et les Principes du Droit Public. By J. T. Delos. 

Paris: A. Pedone, 1929. pp. xx, 338. 

This study by Professor Delos, of the faculty of law at the Ecole des 
Sciences sociales et politiques at Lille, is the first of the publications of the 
Revue générale de Droit international public. It consists of two parts. Part 
I deals with ‘“‘The nations and the organic society of nations.”’ Part II 
deals with ‘‘The states and the organic society of states.” 

In discussing the nation, the author reflects the distinction between nation 
and state (which is more familiar to the European than to the American). 
““A nation exists,’”’ says Professor Delos, ‘““‘when a complex ensemble of 
objective elements: territory, historical past, religion, race, acts upon the in- 
dividuals, stamps a seal upon their personality and gives them a certain type, 
French, Yankee, or English” (p. 16). 

Civilization establishes a social lien between the different nationalities. 
A synthesis of culture and civilization is manifested by the formation of an 
international society which is an organic body politic. The harmony of 
nationalism and internationalism exhibits the natural harmony of culture 
and civilization. Drawn together by the directive and coérdinating idea of 
civilization, the international political institution of national states con- 
stitutes the international political society (p. 121). 

The author reviews several theories of the state, quoting freely from 
Duguit and others. An entire chapter is devoted to Victoria’s doctrine of 
international law with its objective basis. Another chapter deals with the 
conflict between the objective and subjective theories in regard to the 
nature of international law, and the views of Suarez are analyzed. Victoria, 
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the author believes, was not appreciated as his significant work warranted. 
The two theories, far from being mutually exclusive, may be harmonized. 

A new field is opened for the internal activities of states by the progress of 
international organization. As in the domestic field the political and social 
life of the people has advanced with the social structure of the state, so the 
League of Nations will strengthen its bonds and the political participation of 
its members; the development of the common international welfare will be 
enriched with unsuspected functions. 

To limit international law strictly to the safeguarding of individual rights 
is to falsify its true nature, ‘“‘to deny its quality of social law (drozt soczal) or 
its quality of the law of the group (lot dugroupe). ‘International law has an 
objective basis; it is of an institutional nature, not consensual, contractual or 
voluntary. It embraces all that is related to the general good” (p. 339). 

The work is notable in emphasizing the broad social possibilities of inter- 
national law as against a too legalistic conception; it shows clearly the service 
of international organization in advancing and strengthening the law of 


nations. 
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Das Recht der Nationalen Minderheiten. By Georg H. J. Erler. Miinster in 
Westfalen: Aschendorffsche, 1931. pp. xxvii, 530. Index. 19.50 RM. 
In form and contents this stout volume by Dr. Erler on the legal status of 

national minorities is a credit both to German scholarship and to German 
statesmanship. For it is not only a logical analysis of the elements that 
make up the minorities problem, but is a fair and temperate statement of the 
political aspects of the problem and of the possible and desirable lines along 
which it may be worked out. The work is therefore one that will commend 
itself to scholars who are not to be deterred by the somewhat cumbrous style 
of legal German. 

Dr. Erler begins with the usual examination of the legal theory underlying 
the practical issues. What are the elements that constitute a nation, what 
relation does nation bear to state, and what are the general and special 
characteristics of national minorities? This is followed by an historical 
sketch of the development of the legal status of minorities since the period of 
the Thirty Years War. A special section is devoted to the Jewish minority 
problem as presented in different states of Europe. The situation in Central 
Europe and in Russia on the eve of the World War is surveyed, and the ques- 
tion of national minorities during the war is presented in detail. 

Parts III, IV and V of the volume are the most valuable, dealing suc- 
cessively with the international treaties for the protection of minorities 
entered into at the close of the war, with the national legislation of the 
several states, and with the present ‘‘system”’ of minority rights in its various 
administrative aspects. Under this last heading are considered such ques- 
tions as the determination of membership in a minority, freedom of person, 
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religious freedom, equality of minorities in respect to legislative, judicial and 
administrative activities of the state, the use of minority languages before the 
courts and in public and private schools, the share of minorities in public 
appropriations, and the several stages of procedure in the presentation of 
complaints by minority groups. The outstanding characteristic of these 
three parts is the specific information presented with respect to details of the 
various issues, such as the numbers of the different national minorities, the 
precise articles of treaties, national constitutions and laws, citations of im- 
portant texts, analysis of controversial phrases in international agreements, 
and the necessary distinctions to be made in the study of the practical 
aspects of the treatment of minorities. 

Part V deals with the constructive aspects of the minorities problem, show- 
ing the agencies interested in a just solution of it and the basis upon which 
reforms might be worked out, an important item of which is the extension of 
the guarantee of the League of Nations and the development of the pro- 
cedure for the hearing and adjustment of complaints. 

The volume is accompanied by an elaborate bibliography of important 
works in the field, though the list contains chiefly German titles. The text 
throughout is documented by references to these authorities and oppor- 
tunity is thus given of checking the source from which statements that 
might have a political bias are made. Scholars to whom the German 
language is not an obstacle will welcome so careful and thorough a treatment 
of one of the world’s difficult problems still calling, if an ideal settlement is 
too much to hope for, for an adjustment that will prevent resort to measures 
of violence. The author’s closing paragraphs contain at once an appeal for 
moderation and objectivity in the international treatment of the prob- 
lem and a warning of the dangers involved in the neglect of its urgent 


demands. 
C. G. FENwIcK 


Ei Panamericanismo y la Opinién Europea. By Orestes Ferrara. Paris: 

Le Livre Libre, 1930. pp. vii, 295. 

In this valuable little study of intercontinental relations the biographer of 
Machiavelli has approached his subject in a spirit of realism that would have 
met the approval of the much misunderstood political philosopher he has 
done so much to rehabilitate. In Dr. Ferrara’s conclusions there is, however, 
little trace of the pessimistic and ruthless formulae generally associated with 
the great Florentine diplomatist. He explains by examples drawn from his 
own wide experience as a delegate to international conferences some of the 
fundamental differences of outlook that often separate the views held by 
statesmen in the old world from those of their colleagues from the newer 
continents. Ina spirit of conciliation he reviews the historical development 
of the “European System’ and compares it (without the usual formal 
reservations concerning a ‘“‘ North” and a “South” America) with the aims 
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and aspirations cherished by constructive internationalists on this side of 
the Atlantic. 

His thesis, briefly set forth, differentiates the problems of Europe, with its 
long tradition of war and conquest, from the questions facing an America 
which has never resorted to a system of balanced power, or placed its hope 
for peace in dubious military alliances. Happily spared the racial differences 
that checker the map of the old world, American conflicts have generally 
been of a revolutionary nature, free from the lust of conquest and enforced 
dominion. The disintegration of political entities that have occurred, like 
that of Bolivar’s “Greater Colombia,’ have, he pertinently observes, been 
the result of geographical conditions rather than the outcome of “nation- 
alist’? movements. Dr. Ferrara believes that such an historical back- 
ground not only offers a promise of future international codperation on 
these continents, but also guarantees the development of a true Pan Ameri- 
canism. Chapters on the history and accomplishments of the Pan American 
Conferences, ‘‘Intervention,’’ American financial and economic problems, 
and the Monroe Doctrine, offer a timely study of these questions, which are 
broadly treated in the light of European opinion. A translation of this 
little work is greatly to be desired. 

W. P. Cresson 


Patent Rights for Scientific Discoveries. By C. J. Hamson. Indianapolis: 

Bobbs-Merrill Co., 1930. pp. xvii, 286. $5.00. 

This volume is a corrected and recasted form of the monograph submitted 
by the author to the Charles E. Linthicum Foundation competition and 
awarded this Foundation’s prize in 1929. It deals with the subject of the 
so-called scientific property which has formed the subject of discussion in 
Europe for the last eleven years. The problem with which thinkers there 
have been concerned is how to secure to persons making scientific discoveries 
a part of the economic profits out of the industrial progress based on such 
discoveries. Mr. Hamson’s study, after a short and interesting introductory 
chapter explaining the meaning and purpose of scientific property, gives, 
first, a sketch of the evolution of this problem in discussions of publicists, in 
legislative bills and in drafts and resolutions adopted by various international 
bodies. 

Next, and in particular, in Chapters IV, V and VI, the author enters into 
the discussion of scientific property. His conclusions are embodied in 
Chapters VII and VIII, which give a draft of a statute and the elements of an 
international convention for the protection of scientific property. In this 
part of the study, the ground is not always very solid. The chapter (pp. 91- 
98) dealing with the theoretical possibility of scientific property and the 
foundation thereof gives the impression of a rough sketch. The author 
urges that ‘‘the foundation, in theory, of scientific property is a contract 
implied by operation of law from the act of parties or party.’”’ However, 
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this foundation is not further theoretically analyzed. The author’s defini- 
tion of discovery is quite elusive. The attempt is then made to define the 
right conversely by defining the duty, namely, by indicating the conditions 
under which the user of a scientific discovery is liable to the scientist, and by 
limiting the responsibility of manufacturers using a discovery by a time limit 
and by the necessity of registration of claims in discoveries, both of which 
have been previously proposed, in particular, by the draft of the experts 
convened at Paris in 1927 by the International Committee of Intellectual 
Codperation. The author further develops a suggestion already made by a 
writer! with regard to defining that one among many contributory discoveries 
for the use of which alone liability exists. The proposed procedure for en- 
forcing the liability of manufacturers to scientists through a trust corpora- 
tion representing the latter and an insurance company insuring the former on 
the payment of a premium, carries forth suggestions already made in France 
and has the merit of a careful analysis. 

On the whole, the work is a very successful effort at presenting with clarity 
and critical acumen the progress of the movement for protection of scientific 
property in the world today and at further developing useful suggestions 
and making new ones for placing scientific property on a sound and practical 
legal basis. The effort is not yet exhausted. However, this work will 
challenge the attention of the legal profession, which will not abstain from 
taking a hand at the debate for the only reason that the problem is still 
difficult to solve. This work shows once more that the attempt to draft an 
international convention on scientific property is premature, since thought 


is not yet crystallized in the different countries. 
STEPHEN P. LapAs 


Ten Years of World Coéperation. Foreword by Sir Eric Drummond. 
Geneva: Secretariat of the League of Nations, 1930. (Boston: World 
Peace Foundation.) pp. xi, 467. Index. $3.50. 

The student of international affairs will find this volume an invaluable 
guide to the work of the League. It describes concisely the organization of 
that body and the way in which it functions. Specific references to the 
published documents of the League are given in the footnotes, and the an- 
nexes contain a bibliography of the publications of the League and an anno- 
tated bibliography of the principal works on the League catalogued in the 
Secretariat Library. The work is divided into fourteen chapters. The 
concluding one, on the League and Public Opinion, shows the extent to which 
open diplomacy prevails at Geneva. 

No one can read this simple and singularly objective record of the work of 
the League during the first ten years of its existence without being impressed 
by the methods that have been developed for dealing with the international 


1Suzanne Th. Munier, Les Droits des auteurs de decouvertes ou inventions scientifiques, 
Paris, 1925, 4th Chapter. 
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problems that have arisen. We not only have a new agency, but a new 
technique and a new spirit. 

One of the commonest criticisms of the League is that it is a useful agency 
for dealing with humanitarian, social and financial matters, but has failed to 
develop the political power which its founders intended and expected it to 
exercise. The humanitarian work of the League has encountered fewer 
obstacles and is more easily appraised. In the development of political 
power the League has had to proceed more cautiously, but even in this field 
much progress has been made. Asa matter of fact, thirty political disputes 
have come before the League in these ten years and been either settled or 
smoothed out for the time being. In some cases delay makes for peace. In 
others prompt and decisive action is necessary. The promptness with which 
the Council handled the Greco-Bulgarian dispute in 1925 is an impressive 
example of the efficiency of the method employed. The more successful the 
work of the League in such cases the less exciting it is likely to be and the less 
its news value. Had Sir Edward Grey succeeded in getting together the 
great Powers in conference in 1914, and had such a conference succeeded in 
averting a world war, few people would have had the imagination to recog- 
nize the magnitude of the accomplishment. 

Probably the greatest disappointment in regard to the League is its failure 
so far to bring about a general reduction of armaments. A perusal of 
Chapter II of this book will give some idea of the amount of time and pre- 
liminary work that has been given to this subject and the value of the 
technical material that has been accumulated as a basis for the discussion and 
ultimate solution of the problem. 

Probably the most valuable work of the League has been along the line of 
developing arbitration and security, for these must come before disarmament 
is possible. ‘Thirty-three states have accepted the compulsory jurisdiction 
of the Permanent Court of International Justice, and scores of bilateral or 
multilateral treaties providing for arbitration or conciliation have been 
signed. The value of these treaties in time of crisis remains to be seen, but 
they at least indicate a strong popular desire for the peaceful adjustment of 
international disputes, and to the League is due the credit for giving this 
desire definite and practical expression. 

Joun H. LATANé 


Le Saint-Siége et le Droit des Gens. By Louis Le Fur. Paris: Recueil 

Sirey, 1930. pp. vii, 294. 

Professor Le Fur has gathered in this volume four essays already published 
in various periodicals during the year 1929, by way of comment upon the 
Lateran agreement between Italy and the Vatican. They deal from differ- 
ent angles with the same subject: the nature and character of Pontifical 
sovereignty. The main contention of the whole book is that the sovereignty 
of the Pope, though spiritual in character, fulfills all the requirements to be 
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considered as a real sovereignty in the jus gentium. This sovereignty is not 
created by the states through their recognition of it, but exists independently 
from the recognition of the states. Discarding as out of fashion the notion 
of sovereignty on the basis of a droit subjectif, and substituting for it the 
conception of sovereignty as the possession of une compétence en dernier 
ressort (p. 176), the author has no difficulty in concluding that the Pope, 
possessing as he does une compétence en dernier ressort in the supreme govern- 
ment of the Catholic Church, is a sovereign in the full sense of the jus gen- 
tium. Papal sovereignty was not affected by the loss of the temporal power 
in 1870, and is not affected now by the partial restoration of it. The only 
usefulness of the creation of an independent Vatican City is in meeting the 
objection of those who deny the possibility of a sovereignty existing without 
a territory; from this point of view the Holy See, after the Lateran Treaty, 
“se trouve integré en quelque sorte dans le droit international positif’’ 
(p. 33); but the independent juridical personality and the sovereignty of 
the Holy See do not depend upon any territorial possession, small or large. 
The author is convinced that ‘‘the presumed theoretical impossibility, 
sometimes still affirmed by certain authors or statesmen, to conciliate the 
two points of view, that of the State and that of the Church, is now generally 
recognized as having ceased to exist with the adoption of the new conception 
of the nature of sovereignty” (Preface). Perhaps it is too early to speak of 
“‘general recognition,’ and too optimistic to think that an agreement, even 
only a theoretical one, has been reached between the points of view of Church 
and State, by merely changing the notion of sovereignty. Remaining on the 
ground of mere theories, one cannot overlook that the spiritual sovereignty 
of the Pope, according to the explicit teaching of Catholic theology and of 
Canon Law, is unique, universal, supra-national and based on the jus di- 
vinum; it has no parallel and is not subject to rules and regulations of the 
jus humanum, not even of the jus gentium. To mention only one but signifi- 
cant instance, a concordat, according to the jus gentiwm, cannot be otherwise 
than a bilateral contract obligatory on both parties; but according to the 
jus pontificium, a concordat is merely a privilege granted by the Pope and may 
be withdrawn any time that the bonum ecclesiae makes it advisable to do so. 
Even those who are not able to share Professor Le Fur’s theoretical op- 
timism will find in this book a clear and illuminating analysis of various 
aspects of the problem of Pontifical sovereignty in its relations to modern 


international law. 
G. La PIANA 


Citizenship. By Charles Hartshorn Maxson. New York: Oxford Univer- 
sity Press, 1930. pp. 483. $3.50. 
The author of this book, who is Professor of Political Science in the Uni- 
versity of Pennsylvania, has evidently designed it primarily for purposes of 
instruction in universities and colleges, rather than for use by lawyers as 4 
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reference book. The title does not give a fair idea of the scope and contents 
of the book, which covers two fields not closely related. The first half of the 
book relates to the status, principally from the standpoint of nationality, of 
the various classes of persons composing the population of the United States 
of America, that is, citizens of the United States, nationals who are not citi- 
zens of the United States, and aliens. Also, there is a chapter devoted to 
American Indians, one to private corporations, and one to public and public 
service corporations. The second part of the book is devoted principally, 
although not entirely, to discussions of the various provisions of the Constitu- 
tion of the United States concerning the rights of individuals, particularly 
the first ten Amendments to the Constitution, the Thirteenth Amendment, 
Section 1 of the Fourteenth Amendment, and the Fifteenth Amendment. 

The portion of this book relating to acquisition and loss of citizenship and 
the status of aliens indicates wide reading on the part of the author and con- 
tains many interesting suggestions, with some of which, however, the re- 
viewer is unable to agree. Thus Mr. Maxson accepts without question 
certain declarations, made in past years by officials of the Department of 
State, concerning ‘‘election”’ in cases of persons born with double nationality 
(p. 44) and concerning loss of citizenship by native as well as naturalized 
citizens through the mere acquisition of a permanent residence abroad 
(p. 144), which are without legal foundation. There is nothing in either the 
common law or the written law of the United States providing for loss of 
citizenship through ‘‘election of a foreign nationality’? or through mere 
abandonment of residence in this country, although the Department of 
State, in the exercise of its lawful discretion, has frequently in the past 
declined to extend protection or grant passports upon the grounds mentioned. 

In his discussion of the very difficult subject of the “right of expatriation,” 
the author characterizes the Act of Congress of 1868 (15 Stat. 223) as a 
“sophomoric pronunciamento.” This language is rather too strong, con- 
sidering the importance of the principle involved and the effect of the Act 
toward persuading Great Britain and other countries to enter into treaties of 
naturalization, in which they recognized naturalization as terminating prior 
allegiance. It must be admitted, however, that, considering the very severe 
restrictions upon immigration and naturalization in the laws of the United 
States, it is unfortunate that the Act contained as one of its premises the 
statement that “‘this government has freely received emigrants from all na- 
tions, and invested them with the rights of citizenship.”’ 

The author (p. 98) very properly draws a distinction between “nation- 
ality,” which refers to the status of all persons owing allegiance to a state, 
and “citizenship,” which refers to the status of persons having special civil 
and political rights in the state. The first term relates primarily to the 
status of an individual from the standpoint of international law, while the 
second relates primarily to the status of an individual with reference to 
national law. 
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Advanced feminists will read this book with mixed feelings, for, while the 
author seems to approve of women having the ballot, separate nationality 
and military training, he observes that they ‘‘are not suz juris because of their 
natural constitution,’ and he considers that women, like children, need 
special protective legislation (pp. 75-76). 

It is hardly necessary to observe that most of the constitutional pro- 
visions discussed in the second part of Professor Maxson’s Citizenship are 
applicable equally to nationals and aliens. As indicated above, there is 
basic material in this interesting and suggestive work for two books, rather 


than one. 
RicHarRD W. FLouRNOY, JR. 


La Protection des Populations Civiles contre les Bombardements. Geneva: 

Comité International de la Croix-Rouge, 1930. pp. 253. Fr. 10. 

The International Red Cross asked eight eminent jurists of as many na- 
tionalities for their individual opinions as to whether the rules of war pro- 
tecting civil populations against bombardments may be rendered more 
precise and effectual. This book gives their answers, which are mines of 
information as to the history and present status of the rules. 

As to future development, opinions fall into two classes. One class 
asserts that the horrors of war are inseparable from war, that weapons of the 
time dictate methods of war, that rules have never restricted effective weap- 
ons, that nations at war can not fail to make their utmost efforts to win and 
are unlikely to renounce their sovereign right to free action, that a quickly 
ended war is kindest and that therefore terrorization of the civil population 
may prove admissible. In the other class are suggestions for making rules 
more precise and for effective sanctions, namely, establishment of neutral 
control of belligerent procedure under provisions similar to Article 16 of the 
League Covenant, organization of League police to take notice of illegal acts 
in aero-chemical warfare, international control of chemical factories and out- 
put in time of peace. Several opinions suggest that civil communities will be 
fully protected only by development of an effective substitute for war in the 
settlement of international disputes. Pending this, an increase in the general 
culture of mankind and in weight of public opinion will have restraining 
influence. In this, the Red Cross can aid by making the public realize its 
own lack of immunity under present rules. 

The ethical question underlying divergent opinions is how far the civil 
population, which sustains the combatants by its industry and its spiritual 
encouragement, may rightly claim its own physical immunity, while it 


prolongs the war at the expense of combatants. 
W. L. RopGers 
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Undiplomatic Memories. The Far East, 1896-1904. By William Franklin 
Sands. New York: Whittlesey House, McGraw-Hill Book Company, 
Inc., 1930. pp. viii, 238. $3.00. 

We are doubtless not warranted in quarrelling with an author who has 
given us a delightful book, on the ground that we would have wished him to 
give ussomethingfurther. Yet we cannot but feel some disappointment that 
these fascinating personal reminiscences, by one who witnessed from the 
wings the development of the drama that reached its climax in the Russo- 
Japanese War, do not include rather more concrete detail as to the actual 
involution of that drama. 

The author was for four years Secretary of the American Legation, and 
thereafter, up to the outbreak of the Russo-Japanese War, adviser to the 
Emperor of Korea; and in a broader sense these memories of his have a very 
real historical value as depicting the local atmosphere, and the attitudes of 
mind of the local agencies of contending governments, at a time and place 
when one age was visibly passing and another coming to birth. No genuine 
understanding of the events of that era is possible without a realization of the 
environment and temper of the wonderland behind the looking glass, in 
which realities were so strangely confused with unrealities; where the pro- 
tagonist of the drama was a government that scarcely even pretended to 
govern, and the burden of the choruses was a set of seemingly axiomatic 
truisms which have proved to be unwarranted assumptions; where the 
intrigues of court and foreign diplomacy and concession-hunting involved so 
many things that were concrete but insignificant, so many that were vital 
though unsubstantial. 

There is something very appealing in the rather humorous candor of the 
author in acknowledging the youthful idealism—indeed the quixotism—of 
his endeavor to save the Korean Government from the consequences of its 
own weakness and corruption. In this, as in his other retrospective judg- 
ments of motives and tendencies, the author seems notably free from preju- 
dice or parti pris, and admirably mellow in his willingness to face facts 
without rancor. 

J. V. A. MacMurray 


Théorie Générale du Droit International. By Jean Spiropoulos. Paris: 
Librairie Générale de Droit et de Jurisprudence. 1930. pp. xiii, 220. 
This is a critique of the fundamental concepts of international law, with the 

purpose of determining their relative value. The book contains little dis- 

cussion of positive law; it is rather an analysis of current doctrinal construc- 
tions with regard to such bitterly disputed problems as the definition and 
nature of international law, its relation to municipal law, natural law, the 
definition of the state and the nature of sovereignty. There is also a dis- 
cussion of the legal nature of the British Commonwealth and the League of 
Nations, and of the timely question of the place of the individual in interna- 
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tional law. The author’s fundamental thesis is that the “‘concept ‘inter- 
national law’ is an a priori judgment of the observer of the moment.” 
Usually both of two conflicting doctrines are equally sound (ezactes) from 
the point of view of strict theory. Each is based upon a hypothesis arbi- 
trarily chosen by the experimenter. For example, Austin, in pure theory, 
was as sound in denying to international law the real character of law as Sir 
Henry Maine was correct in attributing to it that status. One reasoned 
from the hypothesis that law must be imposed by a superior, the other from 
the hypothesis that a rule is law if generally recognized as binding. In pure 
theory both of these hypotheses are equally exactes, both being chosen a 
priort. In the presence of this dilemma, the only sure criterion is the 
“weight of authority,’ which the author calls the “fundamental juridical 
axiom.”’ 

The author applies this thesis to the theories of the outstanding analytical 
jurists of the day (although not always to his own theories!). Verdross 
above all interests him, but also, inter alios, Kelsen, Krabbe, Politis, Anzi- 
lotti, and Strupp. The author is most interesting when attacking theories 
to which he is opposed, facit indignatio versum. 

Dr. Spiropoulos has demonstrated, with great clarity and through numer- 
ous examples, the relativity of international law concepts. While his criti- 
cism is mainly negative, it is valuable in showing that in order to see the 
great doctrinal controversies in their true light, we should first examine 
carefully the processes of legal reasoning. The author has thus made a 
useful contribution to the philosophy of international law, that branch of 
the droit des gens, which alas, has few amateurs in the United States. 
Joun B. WHITTON 


International Law. A Restatement of Principles in Conformity with Actual 
Practice. (American Political Science Series.) By Ellery C. Stowell. 
New York: Henry Holt and Co., 1931. pp. xxvi, 829. Index. $4.75. 
It is almost never that one can read critically a book as comprehensive as 

this latest work by Professor Stowell and give it unqualified praise. The 

perfect treatise has not yet been written. But there is so much to commend, 
especially in respect of its general scheme and structure, that it smacks of 
pettiness to call attention to some of its defects. When so many modern 
treatises on international law are merely rehashes of old materials slightly re- 
arranged, with a few recent references in the footnotes added, and the whole 
characterized by carefully mimicked opinions, it is refreshing to find that 

Professor Stowell has broken away from the traditional type and given us 

something individualistic and yet scholarly. 

As might have been expected from one who has devoted so much of his 
study to the subject, the general emphasis is placed on Intervention; and 
perhaps one might say that too much space has been given to this topic for a 
well-balanced treatise. This, however, is not necessarily so, as the author is 
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leading to what appears to be his central idea, viz., salvation through Col- 
lective Intervention. The last 140 pages devoted to this idea is where the 
author breaks free from legalistic interpretations and seeks to place certain 
doctrines on a philosophic basis. He indulges in some distinctly though 
mildly prophetic implications. It is evidently his belief (as it is also that of 
the reviewer) that the juristic method, even though highly perfected, is not a 
complete solution of the problem of international order. And it is in the 
parts descriptive of abstract ideas, rather than of concrete legal principles, 
that Professor Stowell is at his best. 

The early chapters are devoted to the usual subjects: nature, sources etc., 
treated briefly, as they should be, in a work constructed on his plan. There 
is something about the author’s treatment of Sovereignty that is not quite 
satisfying; yet perhaps one should not criticize on this score — it is at best so 
frightfully difficult. The word ‘sovereignty’? wanders about in such 
vagabond fashion among the pages and phrases of treatise writers that one 
often wishes the word might be forever banished from the vocabulary of 
international law. This last sentence is not directed against the book under 
review. Professor Stowell’s treatment of the subject is distinctly above 
average, but at the same time, with his characteristic cleverness in weaving 
sentences to express intricate ideas, it is to be regretted that he has not 
devoted more of his skill in performing this operation of linguistic amputa- 
tion. 

There are one or two places where the author states as existing rules of law 
certain principles that, while doubtless valid in the eighteenth century, are 
discredited in the twentieth. For instance, on page 413 the author heads a 
section ‘‘The Right of War to Secure Redress,’’ and then this follows: 

The disregard of a legal right is a legal injury for which the trans- 
gressor is obligated to offer redress. In a well ordered society such 
redress will generally be offered voluntarily out of a sense of right con- 
duct and a due respect for the law of the community. But when the 
obligation to offer redress is ignored the injured member must have a 
remedy. . . . In the society of states organized as it is at present, the 
only (sic) practical remedy is for the injured state itself to enforce its 
right and to redress itsinjury. It is the failure to fulfil the obligation to 
offer redress that overcomes the presumption against the use of force 
and gives rise to the right to use remedial force. 

Then the author quotes Vattel (1758) with approval: ‘‘ Vattel,” he says, 
“thas well said of a state that has taken up arms to obtain justice which was 
refused, that ‘it is an act of injustice to resist one who is exercising his right.’”’ 

Is it possible that Professor Stowell really means to ignore the Briand- 
Kellogg Pact, the International Court and the Covenant of the League as 
directly applying to this situation? Of course he does deal elsewhere with 
them all, but he slights the Covenant by failure to apply it in modification of 
ancient rules. 

Again, when writing on the same subject on page 557, under the heading of 
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“The Nature of Reasonable Redress,”’ he quotes Twiss (1863): ‘‘When an 
injury has been inflicted the same right of self-preservation authorizes the 
injured nation to obtain complete reparation and to employ force for that 
purpose. This may be termed ‘the right of indemnity’ (redress).”” Pro- 
fessor Stowell’s only limitation on the exercise of this “right” (sic) appears 
to be: “the state that has recourse to remedial measures is entitled to use 
only such force as is reasonably necessary to secure adequate, that is 
reasonable, redress.”’ 

It may well be doubted whether in these days, in view of existing treaties 
and the Covenant, the use of armed force for any such purpose can be 
justified on any grounds whatever. 

The author will doubtless receive the commendation and thanks of the 
profession for limiting his exposition of the Laws of War (including the 
chapter on Neutrality) to fifty pages. This is as it should be, and is quite in 
line with post-Covenant opinion that literature on this subject lacks its 
former importance. Those who read this book will feel stimulated by the 
chapter aptly headed ‘‘ The Obligation of Codperation”’ (p. 289 ff). So too, 
the paragraphs dealing with the “Relativity of Rights” (p. 122 ff). They 
are excellent and might well be expanded. The rule contains a whole 
philosophy in itself and cannot be adequately expounded within eight 
pages. 

Professor Stowell has performed a notable service to the profession and 
should feel well satisfied. It is a beautifully printed book, and gracefully 
written, as well as being written in the best scholarly style. But perhaps its 
chief merit lies in the independence the author has shown in the choice of its 
substance; that is, in its departures rather than in its conformities. He is 


the author of his own book. 
DANIEL C. STANWOOD 


The International City of Tangier. By Graham H. Stuart. Stanford 
University: Stanford University Press, 1931. pp. xiii, 323. Index. 
$4.00. 

There are many volumes on Tangier in Spanish, French, and German; but 
hardly anything has been written about it by English and American authors. 
A few scattered articles in various periodicals and a short list of official docu- 
ments exhaust the literature on this subject. Professor Stuart’s book is 
therefore a welcome addition to works in international relations. It is not a 
profound legal study, and nowhere does one receive the impression that an 
attempt has been made to make it such. Nevertheless, it is a complete and 
substantial survey of a very important effort at international control. 

Chapters I-III deal with historical material, capitulations, international 
rivalries, and problems of control, not only of Tangier, but also of the whole 
of Morocco. Chapters IV—X consider the international administration of 
Tangier, the ways in which that administration was evolved, and the present 
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rivalries there. In Chapter XI, on conclusions, two points stand out above 
all others. First, Professor Stuart states that Tangier must remain an 
internationalized port. Secondly, he commends the position the United 
States has taken on the question. 

The book is as impartial as it is possible to make it. It is well documented 
and the bibliography shows an excellent grasp of the subject. One becomes 
tired of the frequent use of the editorial “‘we.’’ There are only a few errors, 
evidently of a typographical nature, because, Professor Stuart could not have 
stated that Lord Curzon’s note was sent in 1929 (p. 111), nor could he have 
failed to be aware that Gibraltar is no longer the impregnable fortress it was 
once considered to be (p. 109). The way in which the French were advan- 
tageously served by the Statute of 1923, and the jealousies of Spain and Italy 
are excellently depicted. On the whole The International City of Tangier is a 
pleasant and refreshing account of a situation which some authorities have 
chosen to exploit for polemical or partisan purposes. 

T. 


De Vinfluence du mariage sur la nationalité de la femme. By Trinh Dinh 
Thao. Paris: Recueil Sirey, 1929. pp. xvi, 244. Fr. 35. 


In recent years, especially since the World War, there has been an in- 
creasing demand on the part of the women of the various countries for an 
independent political status of the wife. This has stimulated thought and 
discussion upon the subject. Dr. Thao’s monograph treats of the influence 
of marriage upon the woman’s nationality. The first part of this French 
work deals with the foundation of the systems of the unity and duality of 
nationality in the family. Part two is an analysis of French law upon the 
subject, from feudal days to the recent law of August 10, 1927. Part three 
contains extracts from the laws of some fifty-odd countries (excluding 
France) showing the effect of marriage to an alien upon the wife’s national 
status, classified under five heads as follows: Those which provide for the 
loss of the wife’s nationality without condition, those which do not recognize 
the denationalization of the wife unless she acquires the nationality of the 
husband, those which only allow the loss of nationality of the wife under 
special conditions, those which retain the national status of the wife, and 
those which contain no provisions upon the subject. The author, after his 
examination of the advantages and disadvantages of the two systems, 
declares himself as clearly in favor of the independence of nationality as 
between husband and wife. His timely study should be helpful to those 
interested in this particular field. 

Henry B. Hazarp 
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Die Rechtsstellung der russischen Handelsvertretungen. By Berthold Schenk 
Count von Stauffenberg. Berlin and Leipzig: Walter de Gruyter & Co., 
1930. pp. 94. 

The discussion of the problems in regard to the recognition of states 
raised by the coming into existence of Soviet Russia, bulks large in the post- 
war literature of international law. In comparison, but meagre attention 
has been accorded the equally acute problems of extraterritoriality and im- 
munity raised by the monopoly in foreign trade exercised by the Soviet 
Government. Count Stauffenberg surveys these in a book of such ex- 
cellent quality that one can only regret its shortness. In particular, the 
reader may be pardoned for asking for more after a reading of the splendidly 
written introductory chapters, those exposing the economic bases of the 
foreign trade monopoly, the internal structure of the commercial representa- 
tions, and the Soviet conceptions of international law. The last-named 
chapter is of particular interest, not only because it represents a valuable 
addition to the scanty literature on the Soviet doctrines of ‘‘international 
law of the transitional period,’’! but also because it constitutes one of the very 
few attempts to explain the pretensions of the Soviet Government on the 
basis of its own viewpoint as to the fundamentals of international law. 

Extraordinary skill is displayed in the handling of Russian decisions to 
explain the internal legal position of the commercial representations, and of 
decisions of French, German, Italian, and Anglo-American courts to explain 
their position abroad. American readers will find the last chapter, on juris- 
diction over the commercial representations, of special value. The granting 
of immunity in Wulfsohn v. RSFSR? is criticized as unnecessary, the same 
result being possible by holding that an unrecognized government could no 
more be a proper party defendant than a proper party plaintiff. The denial 
of immunity to state-owned corporations because they form distinct corpo- 
rate entities, laid down in American decisions,‘ is rejected as insufficient in 
regard to the Russian commercial representations. It is at this point that 
the example of the commercial representations becomes most significant for 
American doctrine. If courts persist in basing the denial of immunity to 
state-owned corporations merely upon the existence of the corporate entity, 
it is quite apparent that they will find themselves in difficulty when states 
begin to transact their business through state organs. Has not the time 
come to reéxamine the fundamentals of immunity of states rather than to 


1 See Mirkine-Guetzevitch, La doctrine soviétique du droit international, 1925 Rev. de Droit 
Int. Public, 313; Korovine, La République des Soviets et le droit international, 1925 ibid., 299, 
and Das Volkerrecht der Uebergangszeit (1929); von Metzler, Die auswdrtige Gewalt der Sow- 
jetunion (1930). 

2234 N. Y. 372, 138 N. E. 24 (1923). 

* See RSFSR v. Cibrario, 235 N. Y. 255, 139 N. E. 259 (1923). 

‘ Coale v. Société Suisse des Charbons, 21 F. (2d) 180; U.S. v. Deutsche Kalisyndikat Gesell- 
schaft, 31 F. (2d) 199 (1929). 
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attempt to solve each case upon some particular minor distinction which it 
happens to possess? Some foreign courts have found the solution in a 
division between the private and public functions of the state. This, per- 
haps, is the direction which our courts must also take. 

The statement that ‘In regard to juristic persons the rule is generally 
recognized that legal entities recognized as such in their home States enjoy, 
ipso facto, the rights of juristic persons abroad”’ (p. 43), seems, to the present 
reviewer, too broad. Some states still impose serious restrictions on the 
recognition of foreign juristic persons, and in others, the rule, if it does exist, 
is so deeply buried under a mass of treaty provisions as to be scarcely recog- 
nizable. But this is a minor point in a work distinguished by care in exam- 


ination and accuracy in interpretation. 
A. H. FELLER 


Interpretations of American Foreign Policy. (Lectures of the Harris Founda- 
tion, 1930.) Quincy Wright, Editor. Chicago: University of Chicago 
Press, 1930. pp. ix, 261. Index. $3.00. 

This volume includes lectures delivered at the seventh of the Harris 
Foundation institutes. Besides the introductory lecture by Professor 
George H. Blakeslee, it contains one lecture by Perey Ellwood Corbett on 
‘Canada’s Concern in American Foreign Policy,” two by George Young on 
“Kurope and the United States,” two by Victor Andres Belaunde on “ Latin 
America and the United States, and three by Yusuke Tsurumi on the 
“Far East and the United States.”’ 

Professor Blakeslee, after summarizing and analyzing the most distinctive 
American regional policies, treats briefly the important general policy of 
preservation of peace, and suggests two further American steps in the cause 
of world peace (to cease trade with a state which begins an aggressive war, 
and to supplement the Kellogg Pact with an agreement for larger interna- 
tional codperation whenever war is threatened). Dean Corbett discusses 
Canadian interest in the various aspects of general American foreign policy 
and the American methods of conducting relations with Canada. Very 
clever are the two addresses of Mr. Young, one treating tariff walls, proposed 
customs truce and customs unions, and relationship of the League of Na- 
tions, and the other treating chiefly the question of freedom of the seas and 
parity in battleships. Professor Belaunde in one lecture traces historically 
American policy on “The Recognition of Revolutionary Governments,” and 
in a lecture on “The Havana and Washington Conferences”’ he especially 
considers the problems of intervention and arbitration. 

Mr. Tsurumi presents the Japanese view of American foreign policy in 
relations with Japan, the effects of political and economic changes in 
“Japan at the Crossroads” since 1868 (and the search for new orientation), 
and the relation of industrialized and strategically-located Japan to the 
whole problem of the balance of power (or “‘forces’’) in the Western Pacific, 
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influenced by ‘‘the push and pull of seven countries.”” American interests 
he considers identical with those of Japan, which he says has no territorial 
designs on the Philippines. With a view to prevention of the causes of 
future dangers he makes a concrete practical suggestion that America, Great 
Britain and Japan, in order to prevent anticipated drastic changes which 
might culminate in an entirely different balance of power (based on necessity 
and justice), should coérdinate their efforts on the problems of the attain- 
ment of unity and a stable government in China and the free access of Japan 


to needed raw materials. 
J. M. CALLAHAN 


L’Echange Gréco-Bulgare des Minorités Ethniques. By André Wurfbain. 

Lausanne: Libraire Payot & Cie., 1930. pp. 217. Fr. 4.50. 

The problem of national, linguistic or religious minorities has received 
considerable attention since the conclusions of the peace treaties. While the 
protection of existing minority groups placed under the guarantee of the 
League of Nations has been the topic of many scientific studies, the other 
method of dealing with this troublesome question, namely, the suppression of 
minorities by exchange of population, has been passed over with remarkable 
silence. The book of Dr. Wurfbain, representing a study of the exchange 
of the Greek and Bulgarian minorities, therefore, supplies information 
heretofore lacking. The first part of this study is devoted to the history of 
the Greek and Bulgarian minority groups, the explanation of the provisions 
of the Treaty of Neuilly relating to the voluntary exchange of these minori- 
ties, and the execution of these provisions. The second and third parts 
describe the period of transition for the emigrants and the problem of their 
indemnification; that is to say, the bulk of the book studies the human 
element and the social and economic repercussion brought about by political 
necessities. 

The chief merits of Dr. Wurfbain’s book lie in the detached scholarly 
analysis with which he dissects the component parts of this major operation 
intended to better relations between the two nations concerned. His 
criticism of the part played by the mixed commission in charge of the ex- 
change of population, by the two governments whose codperation was 
essential for the execution of the exchange agreement; the account of the 
difficulties which these organs encountered in the performance of their obli- 
gations; the description of the hardships and sufferings of the people con- 
cerned; and the indication of the grave social and economic problems created 
by the exchange of population, form part of this analysis and give alto- 
gether a vivid and comprehensive picture of this experience in international 
relations. The facts revealed in the course of the study seem to warrant the 
author’s skepticism as to the intrinsic merits of the exchange of populations 


as a solution of a minorities problem. 
Francis DEAK 
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Italia eCina. By Ugo Bassi. Modena: E. Bassi & Nipoti, 1929. pp. 105. 

Lire 8. 

This brochure is number four of a Collection of Juridical and Historical 
Monographs, and is made up of a lecture given by Dr. Bassi in April, 1927, at 
the Fascist University of Bologna (pp. 1-35), a note added in 1929 (pp. 
39-44), and an appendix containing eight documents and a bibliography 
(pp. 45-99). The author gives a general sketch of relations between Italy 
and China, noting especially the medieval missionary contacts of such men 
as Carpini and Ricci and the work of Marco Polo. Dr. Bassi supports a 
policy of ‘‘ white solidarity”’ in the present situation, and foresees for Italy a 
place in assisting China’s industrial development along technical lines and in 
the management of facilities of distribution. The appendices contain the 
Italo-Chinese treaty of June 31, 1929 and relevant documents, also docu- 
ments declaring Kuomintang principles. 

Haro.p 8. QUIGLEY 


Chemical Warfare. An abridged report of Frankfurt-on-the-Main Confer- 
ence, 1929, called by the Women’s International League for Peace and 
Freedom. London: Williams & Norgate, 1930. pp. 89. 2s. 


This book is a compilation from the scarecrow’s point of view. It is 
neither accurate, scientific, nor sensible. It belongs in that class of pacifist 
literature which would have us believe that weakness spells safety; that 
knowledge and power are always wrong. It is full of errors and direct mis- 
representations of fact, or erroneous conclusions from twisted facts, or 
insufficient data. A large part of the book is given over to so stating the 
symptoms of fatal cases of gassing, as to give the impression that practically 
all cases of gassing are fatal, and also that gassing is worse than other methods 
of wounding or death. The reverse is absolutely and unqualifiedly the 
truth. The man who was gassed had, on an average, in Germany, France, 
the United States and Great Britain, twelve times the chance to live and 
return home without loss of limbs, sight or without other maiming, than 
those wounded with bullets, shells or bombs. 

Amos A. FRIES 


La Citta del Vaticano Nella Teoria Generale Dello Stato. Donato Donati. 
Casa Editrice Dott. A: Milani Gia Litotipo. Padova 1930. viii, pp. 
76. 


Professor Donati, of the University of Padua, here attempts to formulate 
the precise classification among existing states of the lately created ‘‘ Vatican 
City.” The discussion involves finely drawn distinctions; but doubtless the 
question and its solution might under some circumstances acquire practical 
importance. In the terminology of Professor Donati, the ‘Vatican City” 
is a “‘patrimonial state” as contrasted with a modern state. It differs from 


418 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


others belonging to the same class in the fact that its sovereignty is primarily 
territorial and is exercised only secondarily over citizens or subjects. It is 
exceptional in that sovereignty resides, not as usual in an individual mon- 
arch, but in a moral personality, to wit, the head of the Catholic Church, 
who represents the collective interests of the Catholic Community rather 
than those of the citizens or subjects attached to the territory. Professor 
Donati further insists on the identity of the new state with the Holy See, the 
creation of the state constituting the acquisition of a new power by the 
latter,—the addition of temporal sovereignty with extension in space to its 
previously existing spiritual authority. 
JAMES BARCLAY 


Race Psychology. A Study of Racial Mental Differences. By Thomas Russell 
Garth. New York: Whittlesey House, McGraw-Hill Book Co., 1931. 
pp. xiv, 260. Index. $2.50. 

The popular view with reference to the races of men is to think of them as 
mentally different. Generalizations, accompanied by antipathies more or 
less strong, creep into the attitude of races and nations toward each other. 
Lord Bryce found more of race tolerance than of prejudice until the 
present century, when the situation changed so as to be a real menace to 
human welfare and happiness. The author is professor of experimental 
psychology at the University of Denver. He has conducted numerous 
tests disclosing that many of our accepted beliefs resulting in “epithetical 
phrases,”’ are not supported by the facts. His purpose is to analyze the 
concept of race, the mobility of races and the variances in their traits from 
century to century, due to environment and nurture. His approach is 
scientific and notably free from preconceptions. He allows the facts to be 
developed by the best tests which this rapidly expanding field has thus far 
developed. The author believes that all races are in a state of flux. No 
race ‘‘is destined to be lord or servant of another.”” Many of his conclusions 
bear directly upon questions of interest to the student of international affairs, 
such as immigration, minorities, the government of colonial and mandated 
territories. The subject matter may perhaps be regarded as one of the im- 


ponderables of all international relations. 
ARTHUR K. KUHN 


Bibliographie générale des sciences juridiques politiques, économiques et sociales 

de 1800 a 1925-1926. By A. Grandin. Paris: Recueil Sirey, 1926-1930. 

3 vols. and supplements for 1927, 1928, 1929. 

M. Grandin and the house of Recueil Sirey, by whom he is employed, have 
placed the legal profession throughout the world under great obligation by 
publishing a systematic bibliography of the legal works published in the 
French language (including those of Belgium and French Switzerland) since 
1800. The bibliography includes the field of law, political science, and 
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economics. Each main branch of the law is subdivided into topics, and the 
books and theses, including often merely reprints of articles, are listed there- 
under in alphabetical order. Public international law occupies 107 pages, 
and private international law 19 pages. The third volume is devoted to a 
catalogue of subjects and authors. An annual supplement has been pub- 
lished since 1927 and is expected to continue, so that the investigator may 
keep up-to-date. The notation of each work contains a fairly full title, the 
name of the publisher, the size of the book, and often the price and pagina- 
tion. This valuable work of reference, in conjunction with the Guide to the 
Law and Legal Literature of France, now about to be published by the Library 
of Congress through the Government Printing Office, should greatly facilitate 


research in French law and political science. 
E. M. B. 


Economic Aspects of Sovereignty. By R. G. Hawtrey. London: Longmans, 

Green and Co., 1930. pp. viii, 162. Index. $2.75. 

Essentially the book is an examination of the economic causes of war. 
When states go to war for so-called economic reasons, the purpose is not to 
improve the welfare of the individual citizens, but rather to increase the 
economic power of the state. Economic power is war potential and consists 
of marketing, manufacturing, and financial machinery and resources. It 
can be increased, in a relative sense at least, by the conquest of new territory. 
Thus the state adds to its military power and prestige. But the World War 
taught the lesson in an emphatic manner that the material welfare of the 
masses cannot be advanced by military conflict. 

The elimination of the so-called economic causes of war would be an im- 
portant step forward in the progress of peace. Arbitration is not sufficient 
for this purpose, because it proceeds along legalistic lines and sanctifies the 
sovereign state in its present possessions. It makes no provision for growth 
or readjustment to meet changes in conditions. Conciliation is more elastic, 
but is apt to bring about settlements in accord with the relative strength of 
the opposing parties. What is needed is some means, other than force, of 
overriding sovereign rights, when necessary, in the same manner that the 
legislature overrides private rights. A super-national procedure similar to 
the method of English private bill legislation or akin to the American manner 
of exercising the right of eminent domain would be appropriate. The book, 
which consists of the Lowell lectures delivered by the author in Boston in 
1929, is a highly intellectual contribution to the literature of the peace 


movement. 
B. H. 
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Die Anerkennung neuer Staaten. By Paul Heilborn. Berlin: Ferd. Dimm- 
lers Verlag, 1931. pp.19. 2M. 

This is one of the series of addresses and studies edited by Heinrich Pohl 
and Max Wenzel under the title of Vélkerrechtsfragen. It treats of the rights 
and obligations growing out of the recognition of new states. It discusses 
briefly some new problems in state succession. 


Dominion Autonomy in Practice. By Arthur Berriedale Keith. London: 

Humphrey Milford, 1929. pp. viii, 92. Index. $2.00. 

The present little volume is in fact a second edition of Dominion Home Rule 
in Practice, which appeared from the pen of the master of all Dominion 
status problems in 1921. It records the significant decisions taken at the 
conference of 1926, presents succinct and clear analyses of the chief constitu- 
tional and international aspects of British imperial organization, and pro- 
vides a brief bibliography. The treatment is characterized, beyond the 
obvious mastery of the problem displayed by the learned author, by that 
species of orthodoxy and even complacency which has now become familiar 
in British treatments of Commonwealth problems and which seems to say 
that the treatment actually given to those problems, or the quasi-solutions 
which have been allowed to drift into being, are without shadow of doubt 
the best possible in the best of all possible worlds. 


Justice for Hungary. Published on the occasion of the 50th Anniversary of 
the Hungarian daily Pesti Hirlap. Budapest: Légrddy Brothers, 1930. 
pp. 164. 

This book, compiled for the fiftieth anniversary of one of Hungary’s oldest 
liberal political dailies, is designed to call the attention of American public 
opinion to the injustices and hardships inflicted on Hungary by the Peace 
Treaty of Trianon. It is frankly an emotional appeal to the better judgment 
of mankind. The first 27 pages contain in words and graphic illustrations 
data relating to the gravest territorial, economic, social and cultural prob- 
lems created by the dismemberment of Hungary. The rest of the book con- 
tains photographs, reproductions of buildings, monuments, paintings and of 
other artistic accomplishment representing the most outstanding Hungarian 
contributions to the progress of culture and civilization during a thousand 
years. It is regrettable that the make-up of the book inevitably gives the 
flavor of propaganda, and thus the value of the information contained therein 
will be somewhat diminished. It is not the statement of facts which will 
cause doubt in the reader’s mind,—for the errors committed by the peace 
treaties in general and by the Treaty of Trianon in particular begin to pene- 
trate the minds of unbiased people,—but the way the facts are stated. 
However, admitting that situations or facts have been exaggerated, the reve- 
lations contained in this publication will probably induce its readers to stop 
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to think; after discounting such exaggerations, even a fraction of these reve- 
lations point to difficulties and situations not likely to guarantee the condi- 


tions necessary for the maintenance of a lasting stability. 
F. D. 


World Minerals and World Politics: A factual study of minerals in their 
political and international relations. By C. K. Leith. New York: 
McGraw-Hill Book Co., 1931. pp. xii, 213. Index. $2.00. 


The author of this timely book has drawn upon a wealth of authoritative 
information and his many previous contributions for the purpose of giving 
to the public a compact and thoroughly readable account of the outstanding 
facts of the present day regarding minerals, their effect upon politics, and 
the effect of politics upon them. The result is one to cheer the world econo- 
mist. It is by no means cosmopolitan in form: ‘‘ we,” in the sense of “‘we, 
the people of the United States,’ appears frequently as the author presents 
sound learning and wise advice to his fellow countrymen. But, as he himself 
says, the questions outlined in his pages ‘“‘are by their very nature inter- 
national in scope.”” This is true not merely in the field of economics, but in 
politics, for minerals may operate as causes and also as deterrents of war and 
may otherwise profoundly affect relations between nations. 

The principal trends in the mineral industry, as the author sees them, are 
(1) an almost unbelievable recent expansion of demand for minerals, which 
can be satisfied only by a comparatively few large deposits controlled chiefly 
by countries bordering the North Atlantic; (2) a growing interdependence 
and specialization among producing countries, some of which are becoming 
recognized purveyors for certain minerals; (3) a simultaneous intensity of 
exploitation by consuming countries in undeveloped countries where mines 
are located; (4) concentration of commercial operation in the hands of few 
and powerful organizations, public or private, some of them taking the form 
of international cartels; (5) recognition on the part of the public of the im- 
portance of minerals to national security and economic welfare, together 
with appreciation of the problems growing out of their scarcity and limited 
distribution; and (6) an increasing governmental control through nationali- 
zation, bounties, embargoes, special taxes, and otherwise. 

Looking into the future, the author does not expect early changes, other 
than of emphasis, either in the trends just outlined or in the policies of gov- 
ernments. Questions of public regulation for the control of monopoly and 
to prevent excessive development will doubtless become more acute, espe- 
cially in their international aspects, such as “world overproduction.” In- 
creasing insistence on the Open Door may be expected. With reference to 
the special problem of gold, the suggestion is made that reserves might be 
“internationalized as a world yard-stick of values.”” There are multiplying 
proposals and some action for the solution of mineral questions from the 
international point of view. The author does not, however, allow himself 
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any illusions as to the probability of national governments themselves 
taking such a point of view. His hope is that, in the light of experience, 
“broader national self-interest may in the future come to be recognized as 
dependent on the welfare and security of all nations.’ 

Wa.uace McCuiure 


Bulgaria’s Economic Position. By Leo Pasvolsky. Washington: Brookings 

Institution, 1930. pp. xiii, 409. Index. $3.00. 

The author presents in a very readable form the economic facts concerning 
Bulgaria, both in the pre-War and post-War periods. Perhaps a more 
extensive use of documentary material was possible, and although the re- 
viewer is not acquainted with the documents issued by the Bulgarian Gov- 
ernment, it seems probable that much more official information on budgetary 
and monetary problems is available than was apparently used. The author 
concludes that an economic reorganization is necessary. The burden of 
foreign debts and reparations requires increased exports. Apparently, the 
budgetary situation is satisfactory. This book on the whole is up to the high 
standard of the Brookings Institute. It is readable and scholarly. 

S. E. Harris 


Die Beschlagnahme, Liquidation und Freigabe deutschen Vermégens im Aus- 
lande unter Benutzung amtlichen Materials. Rechtsverfolgung im interna- 
tionalen Verkehr. Band VI. Fiinfter Teil. Berlin: Carl Heymanns, 
1930. pp. xvi, 201. Index. 20 M. 

This is a useful compilation of the laws, decrees, agreements and the like 
pertaining to the sequestration, liquidation and release of German property 
for the period 1914-30. The announcement of the use of official sources 
is scarcely to be taken seriously. An occasional reference to the Official 
Journal of France or the R.G.B.L. of the German Empire is the extent of 
the use of official sources. The English decrees, laws and the like are taken 
largely from Armstrong, and no attempt is made to use the collection of bills 
published in the Sessional Papers, the reports of the Director of the Enemy 
Banks, or the numerous regulations published in the Offictal Gazette or the 
Board of Trade Journal relating to trading with the enemy. 

S. E. Harris 


Rechtsvergleichendes Handworterbuch fiir das Zivil— und Handelsrecht des In— 
und Auslandes. Edited by Dr. Franz Schlegelberger. Berlin, Franz 
Vahlen, 1928-1930. 3 vols. 

This substantial legal encyclopedia in the German language manifests the 
growing interest in the study of comparative law. The work, under the 
general editorship of Professor Schlegelberger, with the collaboration of 
numerous professors of civil and commercial law and practitioners, under- 
takes to present a systematic outline for each country of the sources of law, 
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with a brief survey of the external history and the contents of the civil and 
commercial law, the law of procedure, and the conflict of laws. It is a guide 
to the civil and commercial law of each country, with appropriate biblio- 
graphical references. Volume 1 contains the reports from each country 
under a systematic topical classification set by the editors. The contribu- 
tion for the United States by Professor Atkinson of Kansas (pp. 672-709) 
will indicate the great scope of the work. Volumes 2 and 3 contain a topical 
treatment under each subject, with references to the law of each country 
under the respective topics. For example, in the case of stock corporations, 
the report for each country is given under the following rubrics: Sources, 
general matters, organization, management, balance sheets, by-laws, and 
dissolution. The work represents an ambitious undertaking, and its per- 
formance is a distinct achievement in legal literature. 
E. M. B. 


Der Versailler Friedensvertrag. By Karl Strupp. Off-print from the work 
Die Beamten-Hochschule (Lehr und Handbuch zur hochschulmassigen 
Fortbildung der Deutschen Beamten). Berlin: Spaeth and Linde, 1930. 
pp. 54. 2.50 RM. 


This is the first version or prospectus for what is intended, evidently, to be 
a comprehensive treatment of the Treaty of Versailles by the able jurist at 
Frankfurt. Bibliography, history of negotiations, going into effect, League 
Covenant, territorial dispositions, military provisions, penalties, reparations, 
economic and labor provisions—such are the aspects of the treaty dealt with 
briefly in this preliminary outline. The author asks for criticism. The re- 
viewer would respond by the opinion that to try to treat the League and the 
Labor Organization and Reparations and War Responsibility and all the 
rest in one commentary on the Treaty of Versailles, even in a hochschul- 
mdssigen manner, or especially in such a manner, must be very unsatisfactory 
and unsuccessful. 


Egypte’s Internationaal Statuut sedert het Begin van de Negentiende Eeuw. By 
H. R. Van Houten. ’S-Gravenhage: V. H. Mouton & Co., 1930. pp. xi, 
171. Index. 


This thesis, presented at the University of Leyden for the degree of 
Doctor of Jurisprudence, hardly fulfills the promise of its preface to give a 
juridical review of the evolution of the international status of modern Egypt. 
It is at most a historical outline of the changes that have taken place there, 
with a perhaps adequate indication of the diplomatic background. The 
legal questions involved are dealt with so shallowly as to suggest a failure to 
understand their significance. 

ELEANOR WYLLYS ALLEN 
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A Refutation of the Versailles War Guilt Thesis. By Alfred von Wegerer. 
Translated from the German by Edwin H. Zeydel. Introduction by Harry 
Elmer Barnes. New York: Alfred Knopf, 1930. pp. xxxii, 386. $3.00. 
The present work was reviewed in its original German edition in this 

JOURNAL two years ago.!' The present edition contains nothing new except 

certain illustrations, a preface for the American edition by the author, and a 

characteristic introduction by Professor Barnes. The author has altered or 

revised certain detailed items of minor importance, but he maintains his 
general position intact, particularly the, to the reviewer, unsound position 
that by the Treaty of Versailles Germany is charged with exclusive responsi- 
bility for the World War. Hissponsor takes the same position, pushing it to 

an even for him unexpectedly extreme and needless to say false point (p. 

xxi), seeming to attribute to others an interpretation of Article 231 which is 

certainly his own. He very naturally tries also to present the question at 

issue as of maximum importance, and in doing so is led to curious extensions 
of the consequences of an article in the Treaty of Versailles, such as possession 
of Bessarabia by Roumania. The reviewer has nothing to add beyond what 


he said of the original work in 1929. 
PiTMAN B. PoTrer 


Die Aechtung des Krieges. By Hans Wehberg. Berlin: Franz Vahlen, 
1930. pp. xii, 195. Index. 8 RM. 
The problem of the outlawry of war has engaged public attention for 


many years. But despite the large number of articles on the subject, a 
comprehensive work dealing with the matter as a whole, and with the numer- 
ous steps taken in this direction, has hitherto been lacking. The present 
book, prepared by the well-known authority, Dr. Hans Wehberg, for the 
German Liga fiir Vélkerbund, starts with an historical survey of the ante- 
cedents of the movement to outlaw war from the time of scholasticism down 
to the present age. The contributions on the American side are given full 
consideration. Wehherg’s treatise then proceeds to a discussion of the 
Kellogg Pact and of the relevant provisions of the Covenant of the League of 
Nations. The author presents his own views concerning defects in present- 
day law, discusses the influence of the outlawry of war upon national consti- 
tutions, and finally offers his own draft of a model treaty for the outlawry of 
warfare. In an appendix he publishes the most important documents per- 
taining to his subject. Since the problem is conceived in the broadest 
terms, the Protocol of Geneva and the Locarno Pact also being discussed at 
length, the book may be looked upon as a compendium of the whole question 
of security. Originally Dr. Wehberg published his work in French in 
Recueil des Cours, 1928, of the Académie de Droit International (Tome 24, 
pp. 149 ff.). The German edition has been revised and brought up to date. 
Epwin H. 
1 Vol. 23, No. 2 (April, 1929), p. 502. 
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International Control of Raw Materials. By Benjamin B. Wallace and Lyns 
R. Edminster. Washington: The Brookings Institution. $3.50. 


Like other Brookings Institute studies, this is a highly competent survey 
of its problem, one of the most difficult problems in the whole realm of com- 
mercial policy. Immediately after the World War there was much concern 
felt over the power of certain nations to control the distribution among cus- 
tomer and competitor nations of vital raw materials. Evenearlier the potash 
and nitrate questions, and the analogous coffee question, had troubled the 
peace of the commercial statesman. We have had conferences and plans in 
plenty ever since we have talked world economy, but down to the present 
nothing of importance has been accomplished. For all that the world can 
not go on as it has, with the false assumption of effective laissez faire, modified 
only by tariffs, in exports andimports. The wheat and sugar problems make 
this clear. And so it is a very great service Drs. Wallace and Edminster 
have performed in supplying a detailed and reliable account of the outstand- 
ing examples of raw material control—nitrates, camphor, potash, coffee, 
rubber, pulpwood. While in these instances, the authors show, the ad- 
vantage to the controlling nation is less than may be popularly supposed, 
there can be no question that the distortion of the structure of trade is seri- 
ous. In the appendix the authors supply an extremely valuable collection of 
documents and excerpts, which go far toward enabling the student to make 
an independent study of the situation and its practical and theoretical 
possibilities. 

ALVIN JOHNSON 


Information on the Reparation Settlement. By J. W. Wheeler-Bennett and 
H. Latimer. London: Allen & Unwin, 1930. pp. 253. Index. 10s. 


The authors present the background and history of the Young Plan and 
the Hague Agreements, 1929-30, in a clear and concise manner. The occa- 
sion for the various conferences, the issues, the more important decisions, and 
the attitudes of the various governments are all discussed. This volume is 
adapted to the tastes of the general reader rather than to the expert on repara- 
tions and international debts. Troublesome problems, such as the proper 
adjustments of the balance of payments and of financial and monetary 
policies to the necessity of making large transfers in the next fifty years, are 
not raised. The reviewer is not as optimistic concerning the advantages of 
the commercialization of reparation payments provided by the Young Plan 
as are the authors. Failure to meet international obligations will arouse 
more vehement protests if private bondholders are the losers, than if the 
lethargic taxpayer bears the brunt of the burden of default. 


S. E. Harris 
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Medieval Internationalism. By R. F. Wright. London: Williams and Nor- 
gate, Ltd., 1930. pp. 234. Index. 

This little book, prepared by an English clergyman, is really more accu- 
rately described by its sub-title, ‘The Contribution of the Medieval Church 
to International Law and Peace.’”’ It cannot be regarded as an adequate 
consideration of medieval internationalism since such important institutions 
as Roman law and feudalism are not considered. It consists of assorted 
notes and interesting observations by a scholar who has pursued his investi- 
gations in a broad humanitarian spirit without giving any very professional 
or thorough consideration of the bearing of what he sets down upon the 
development of international law as such. Among the topics indicated are 
the sovereignty of the papacy, arbitration, intervention, diplomacy, treaties, 
temperamenta belli, the crusades, commerce on the high seas, and an interest- 
ing but somewhat far-fetched comparison between the League of Nations 
Covenant and the Medieval Church and its common law. Of the Medieval 
Church he says, “‘In spite of its failings and human weakness, it contributed 
to peace and law in no small measure ...”’ The first reason is“. . . that 
reasonable and lasting peace is based on moral or spiritual grounds rather 
than on that of material force.” The second reason, which also points a 
moral, is stated to be that the Medieval Church possessed a unity which is 
lacking in the Christian Churches today. The author deplores this because 
“a very large share . . . of founding world-peace is in the hands of the 
Christian Churches. Peace,’’ he believes, ‘‘will come, not by a system of a 


‘balance of power,’ but by the power of mutual good-will and unselfishness.” 
The hope is expressed that these medieval studies may help in that great 
cause. 


ELLERY C. STOWELL 


